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THE UNCERTAINTY OF THE LAW.' 


All nations have their proverbs concerning the uncertainty of 
the law; proverbs that are supposed to be pithy expressions of 
what is common thought among the people. 

Dramatists and other authors weave these into their produc- 
tions, and they pass in new forms from age toage. One of them 
reminds us of what is quite too true, that law 


___is past depth 
To those that without heed do plunge into it; ”’ 


and another, with equal truth, that suitors are 


** —___. catched in knotted law like nets, 
In which, when once they are embrangled, 
The more they stir the more they’re tangled.”’ 


Most often they relate to the administration of the law, as 
when ‘* Crowner’s quest law’’ is ridiculed, and when it is said 
that even Omniscience cannot foretell the verdict of a petty jury ; 
or, as it is set to rhyme in Hudibras, 

‘* Do not your juries give their verdict 
As if they felt the cause, not heard it, 


And as they please make matter of fact 
Run all on one side, as they’re packed? *’ 


1 Delivered as an address at the last meeting of the Georgia Bar Associa- 
tion. 
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Sometimes the uncertainty becomes a jocose certainty, as where 
justice is depicted as swallowing the oyster and giving a shell to 
each of the litigants ; or a certainty of a more serious character, 
as when the law is said to 

‘«____ bind the poor man in his fetters 
And let the rich go revel in his crimes,”’ 
and to be always found 


** Still for the strong too weak, the weak too strong.”’ 


If Justice Story has not spoken in extravagant terms concern- 
ing the difficulty of mastering the law, its uncertainty may well 
be excused, for he has said of it that ‘the law is a science of 
such vast extent and intricacy, of .such severe logic and nice de- 
pendencies, that it has always tasked the highest minds to reach 
even its ordinary boundaries.”’ 

But this I must be permitted to call a rhetorical exaggeration 
rather than a plain statement of fact, for if it were otherwise, 
the citizens of a free country in which the administration of jus- 
tice is very largely in the hands of laymen, might very properly 
speak with derision of **Old Father Antic —the law’’ —and 
think the judicial settlement of mutual accounts by weighing one 
account book against the other, to be quite worthy of being made 
part of a system which, though established for the government 
of the every-day conduct and business of the people, is never- 
theless impossible of comprehension by the most of them, and 
only imperfectly known to the few. 

It is probably not often that any person deliberately asks him- 
self the question whether there is any substantial foundation for 
the reproaches thus heaped upon the law. The general public 
takes it for granted that they are at least to some extent deserved, 
and even lawyers and judges do not hesitate to give color to the 
imputation by making the uncertainty of the law a theme for 
jokes and raillery. 

I shall affirm and endeavor to show by this paper that there is 
no substantial foundation whatever for these reproaches, these 
gibes and jeers. It is not true inany just sense that the law is un- 
certain; it is in fact so far from being true that, on the contrary, 
the law will be found on investigation to have more of the ele- 
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ments of certainty about it, and to be more worthy of trust than 
anything else, even in physical nature, or in the realm of mind or 
of morals, that concerns to the same extent the every-day life of 
mankind. 

I shall not delay at this time to make comparison of the law as 
to certainty with the expected events in the material world, which, 
though they are counted on to take place in regular order, are 
nevertheless presenting to our eyes an endless succession of un- 
looked for phases, so that it may justly be said, it is the unex- 
pected that happens. Summer and winter come and go, but each 
differs from the corresponding seasons which preceded it in im- 
portant particulars which give it a character of itsown. Science 
endeavors to foretell storms and calms, heat and cold, but we 
seldom fail of reminder that the wind bloweth where it listeth, 
and man cannot tell whence it cometh or whither it goeth ; 
the expected breeze becomes a tornado or a cyclone, and the 
earthquake, without being expected at all, may suddenly, with no 
premonition, shake the continent and devastate innumerable 
homes. As a prophet of natural phenomena, science has mas- 
tery in a narrow field; a few things it may determine with abso- 
lute certainty; such, on the one hand, as the motions of the 
planets, and on the other the constituents of certain substances, 
the predisposing causes to certain diseases, etc.; but when scien- 
tific knowledge is to be put to practical use, we soon find our- 
selves, even as to such matters, launched upona sea of speculation 
where theory antagonizes theory, and where the most ignorant, if 
his assurance is ample, is as likely to secure an abundant follow- 
ing as the most learned and competent. Nor is the following 
necessarily confined to the ignorant; the most absurd and pre- 
posterous assertions in psychology have seemed to find converts 
as readily among grave senators and in the learned professions as 
anywhere. We may all smile at the colored preacher who dem- 
onstrates from the Bible that it is the sun, not the earth, that 
moves; but in any accidental gathering of intelligent people, 
there will be found a large percentage who would not dare enter 
upon any new undertaking on Friday, or sit down at table with 
thirteen for company, or, if they were agriculturists, plant 
their root crops except in a particular quarter of the moon; and 
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each one would defend his position upon the results of observa- 
tion and experience. The general fact is that we discover by ob- 
servation what we were predisposed to look for; and in the world 
of matter, new investigations are perpetually confounding those 
which preceded them. The lawyer still quotes Littleton’s Ten- 
ures and Coke’s Institutes as authority, but there is not a con- 
temporaneous book on the natural history of plants or of animals, 
or on physics, that has so well stood the test of time, or that is 
now regarded with the same respect, or is appealed to as a guide 
with like confidence. And what is here said is as true in the 
world of mind as in that of matter. In theology, where, if any- 
where, it would seem there ought to be indisputable truths, we 
find that the certainties of one sect are likely to be manifest ab- 
surdities to all others, and the sect which anchors itself to an un- 
changeable creed in one century, drags the anchor so far away in 
the next that scarcely are even the headlands of its old moorings 
discernible in the dim distance. 

But enumeration here might be endless, and in fact is of but 
little moment. We perceivethat uncertainty is all about us; as to 
life and health; as to social and family relations ; as to business 
arrangements and anticipations. The seed time and harvest we 
are told shall never fail; and they come indeed with more or less 
of regularity, but they often come with unexpected and disap- 
pointing accompaniments, so that the promise, though fulfilled to 
the letter, falls far short of making good the anticipation. In 
short, in whatever direction we turn, we readily perceive that the 
law, as regards certainty, is not likely to suffer by being brought 
into comparison with the phenomena, either material or mental, 
which are all about us and which, to a large extent, control our 
every-day life. 

What is law? If we call for definition it will be readily given, 
and we shall be told that, taken collectively, it embraces the 
rules of action formulated by some sovereign expression of State 
will, whereby the rights of citizens are established, and their 
privileges and duties defined and prescribed. This is a narrow 
and technical definition, but it will answer our immediate pur- 
pose, 

The Commonwealth of Georgia became a State of the Ameri- 
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can Union as one of the original thirteen. Its people formed for 
themselves a constitution while the war of independence was in 
progress, and in the subsequent adoption of the Federal consti- 
tution they were left to the control of their own laws in nearly all 
that concerned the property rights of citizens, their domestic re- 
lations, their duties to the State and their relative duties to each 
other. They accepted the common law with modifications suited 
to their circumstances ; and from that time to the present, law, 
Federal and State, with multiform commands and inhibitions, has 
been at all times over, about and upon the people, and no citizen 
of Georgia has for a moment been at liberty to act in disregard 
of its restraints, or otherwise than as the law permitted. 

We all recognize the fact that human society can have only a 
precarious existence without law; if it could begin without law, 
it must of necessity at once become a prey to disorder and vio- 
lence, until the rule of the strongest should be established. If 
instead of no law at all, there was law which was uncertain in its 
commands and restraints, this might in a degree be better than 
no law; but the uncertainty must necessarily tend to invite dis- 
order and breed conflicts, and so long as that should be the case, 
it would be quite impossible that there should exist that condition 
of confident security and peace in which aloné can general content 
prevail. 

One method of determining whether the law is reasonably 
certain may, therefore, be to inquire into the general condition 
of the political and social state. Let us, then, ask how it has 
been with the people of Georgia since the State became a mem- 
ber of the American Union? Has there been general order, 
content and peace, such as may be expected to result from 
established and well understood law, or has the general condi- 
tion been one of disorder and violence, in which the people took 
the law into their own hands, because the prescribed rules were 
of such doubtful import that legal protections were untrust- 
worthy? If the people in their various political, family, indi- 
vidual and commercial relations have been doubtful of their rights, 
and, as a consequence, have been disquieted and inclined to look 
to violence as a means of redressing wrongs, because protection 
by public authority was thought to be uncertain, the law may 
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very justly be charged with the responsibility. But if, on the 
other hand, general peace and content have seemed to prevail, if 
the people have commonly been in the undisturbed possession of 
political and civil rights which they have been suffered to enjoy 
without dispute or contention, as being unquestionably theirs 
according to the civil order established for the State, the ground- 
lessness of complaints of the law, based on its supposed uncer- 
tainty, would seem to be established beyond question. 

Directing our attention, then, to the political relations of the 
people as they have been established by State and Federal con- 
stitutions, we find it very clear that as to these the law can be 
charged with no vagueness and no ambiguity. These charters of 
government, in prescribing the rights, duties and obligations of 
citizens, have done so with clearness and precision, and in like 
plain terms have fixed the bounds of governmental authority. 
Questions respecting these have arisen but seldom, and when 
they have arisen, they have been disposed of in orderly manner 
and by constitutional methods. Every citizen has known when 
and under what conditions he was entitled to exercise the elective 
franchise, or to take upon himself any public office, and he has 
also known what conduct on his part would be regarded as vio- 
lative of the public order. It would probably not be within the 
capabilities of human language to make more plain and distinct 
the rights and duties of citizens than they have been made in 
organizing and putting into operation the State and Federal 
governments. We may justifiably use the legal phrase employed 
in pleading, and say that they were made * certain to a certain 
intent in every particular.”’ 

It will, perhaps, be said in opposition to this, that there has 
been from the first a great question, which in time became vital, 
whether the relations between the State and the Federal govern- 
ment might not be severed at will—the severance terminating 
personal allegiance. But if we concede that this was an open 
question, the concession will scarcely at all qualify the broad 
general statement which has just been made; for a right to put 
an end to the Union would not in any degree, before it had been 
exercised, render the public law uncertain, or affect in any par- 
ticular the rights and privileges of citizens or their duties. 
While the Union remains, its constitution and laws must govern. 
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It may also be said that as to the Federal constitution there 
have been, from the first, opposing schools of construction; the 
one emphasizing national, and the other State sovereignty; and 
that the constitution has been made to express different thoughts 
and to speak in a different sense, according as the one school or 
the other had been in position to make authoritative application 
of its provisions. There is, perhaps, a common belief to this 

‘ effect ; and we must admit that a power to construe a charter of 
government, if unlimited, is of tremendous force, and may 
almost be equivalent to a power to make a newinstrument. But 
as regards the Federal constitution, the effect of construction in 
rendering it uncertain has been very much less than is commonly 
supposed. The party of State rights, when in power, has never 
failed to find the grants to the Federal government adequate to 
all its necessities, and it cannot be justly said that the powers of 
national sovereignty, as they were employed by Jefferson or 
Jackson, were at all inferior to what they were as claimed and 
exercised by Jefferson’s Federal predecessors. In the field 
occupied by the judiciary, it might be expected to be otherwise. 
The great Federal chief justice who, with such extraordinary 
skill and acumen, had for thirty-four years, in his judicial de- 
cisions, made the constitution speak the thoughts and utter the 
sentiments of his school, was then succeeded by a distinguished 
leader of the opposite school, who was scarcely his inferior 
either in ability or determination. But if any persons expected, 
as a result of the change, any considerable divergence in the 
trend of judicial thought and in the current of decision, they 
were doomed to disappointment. For twenty-eight years Chief 
Justice Taney sat as the accepted oracle of Federal law, but 
keeping all the time close to the line of authority, and citing, as 
conclusive on controverted points, not only the decisions of 
Marshall, but the reasoning on which those decisions were 
founded. And when Taney passed away, there succeeded him 
another eminent jurist who trod carefully in the same footsteps, 
so that if to-day uncertainty in the law is to be encountered any- 
where, it is not to be found in what pertains to Federal 
authority. 
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Upon this point we may not, perhaps, expect entire concur- 
rence of opinion. A belief prevails in many quarters that since 
the civil war the judicial power of the country has been in the 
hands of those who were inclined to expand the Federal authority 
by construction, and to restrict and belittle the rights of the 
States. The belief has very little basis beyond the suspicions 
springing from former political affiliations of the judges; and 
when the record of judicial action is examined, we must look 
with sharp eyes if fault-finding is our purpose. While the court 
has most emphatically affirmed and re-affirmed that the Union 
formed under the constitution was an indissoluble Union of inde- 
structible States, it has also, whenever occasion called for it, 
upheld the rights of the States in the plainest terms, and pro- 
tected them with plenary power. The Milligan Case, the 
Slaughter House Case, and the Civil Rights Cases, are ample proof 
of what is here asserted, and he must be blind indeed whose 
prejudices will not permit him to see it. A total change in the 
political complexion of the court would, in this particular, work 
no essential change in the law. 

Upon one branch of Federal law, however, we shall have little 
to say of certainty. When the Federal court, in the Dartmouth 
College Case, solemnly affirmed that some laws are contracts, it 
entered a field where doubt and hesitation must necessarily attend 
every subsequent step. The consequence has been to keep the 
court busy ever since, distinguishing, qualifying and explaining. 
If the charter of a college is a contract, it would seem that 
almost any other law might be thought one; and though the 
court undertook to limit its ruling by exclusion, there was in the 
nature of things such ample margin for the exercise of judicial 
reason as new cases arose, that it may fairly be said the country 
has never known how far the States had power to control their 
own legislation. The first decision of the court was a surprise, 
and some of the most important judgments since have been the 
most unexpected. But strange as is the medley of cases, all is 
not confusion, and the States have made such ample provision 
for excluding the idea of contract in statutes, that we have now 


little occasion to qualify the general propositions we have ad- 
vanced. 
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If we direct our attention to the domain of criminal law, we 
shall not find there the uncertainty we are in search of. The 
State and National constitutions, and the statutes passed under 
them, taken in connection with the well understood common 
law, have made plain to the apprehension of the people what 
conduct on their part is forbidden as an offense against the sov- 
ereignty or to the public order and security. No man inclined 
to seize upon a public office to which he has not been chosen, or 
to inflict violence upon a neighbor, or secretly to make way with 
the property of another, or without authority to sign another’s 
name to a bill or a bond, would have the assurance, after he had 
given rein to his criminal inclination and been brought to 
judgment for it, to set up the pretense that the law was so uncer- 
tain in its commands that he was not aware any iegal wrong was 
being committed. He would know the pretense could deceive 
no one. By common consent we agree that ignorance of the 
law will not excuse; but the legal maxim to this effect is not 
more necessary than it is just; for in so far as the law prescribes 
public and relative duties, there can very seldom be any excuse 
for ignorance. 

If we turn now to the family relations, we may pertinently in- 
quire, has any one been in doubt as to how under the law he 
might form the relation of marriage; or, if he formed it, as to 
the obligations it imposed upon him; what would be the legal 
term of its continuance, and by what events it might be dis- 
solved? Has any one ever heard of a family council being called 
to consider these subjects when it was found that young people 
were contemplating matrimony; and if so, has the basis of the 
call been an assumption that the law governing the domestic re- 
lations was so far in doubt and unknown, that the parties 
concerned were perplexed over the question what would be the 
legal consequence of the proposed union? Such questions 
require no answer at our hands to-day; they are answered in 
every man’s mind as soon as stated. The most ignorant person 
in the community, if endowed with natural reason, knows almost 
as well as the most learned what are the leading rules which 
govern the domestic relations; and no Justice Shallow who, by 
chance or by the contemptuous good nature of his fellow-citizens, 
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becomes clothed with temporary authority, is so stupid as to be 
likely to fall into serious error in enforcing these rules against 
offenders. Here, however, as elsewhere, cases may arise upon 
peculiar facts which may puzzle not the unlearned merely, but 
the learned as well; but an occasional anomalous case can no 
more be said to make the law uncertain, and to preclude a gen- 
eral condition of order and security, than the fall of an occasional 
aérolite can be said to make life unsafe and threaten a general 
destruction. It is the general fact which constitutes the test 
whereby we determine when there is occasion for uneasiness; 
not the strange and peculiar event which, like the fatal stroke of 
lightning, is so rare that only the timid or the foolish discuss or 
fear it. 

Would we inquire whether the law which governs commercial 
transactions is subject to the charge of uncertainty, we might find 
it useful to visit one of the leading banks of the city, and study 
its operations for a day. A thousand or more distinct transac- 
tions take place before our eyes; money is received and paid out, 
notes discounted and bills drawn; and the legal validity of nearly 
every transaction is seen to depend upon the form of written in- 
struments, the sufficiency of powers, the precise time when an 
act is done, and the person whom the law indicates as the one 
who must be the actor. There is a legal rule for every case; 
many of the rules seem to be technical, but they are imperative ; 
exact compliance is requisite, and the perils of non-compliance 
are often very great. But if we were to begin our observations 
with pre-conceived notions that the law governing banking opera- 
tions was difficult to understand and uncertain, we should proba- 
bly be astonished by the clock-like regularity of all transactions, 
and by the evident rarity of occasions when the cashier or other 
officer would deem it necessary to delay until he could take legal 
counsel. Ina year’s business, the plain cases, as compared to 
those upon which doubts arise, would probably be many thousand 
to one, and the doubtful cases would commonly be found to beso 
on facts rather than on law. So far, therefore, is the law which 
governs banking operations from being dubious or vague, that it 
seems almost a marvel of precision and clearness. The banker 
understands it thoroughly, and his customer, except perhaps as 
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to some niceties which are easily explained, understands it equally 
well, and submits himself without question to its protection. 

If we turn our attention to the stock-boards of the county, we 
shall fail quite as signally in our search for the law’s uncertainty. 
Every day on the stock-boards of New York millions of dollars in 
money and securities change hands, in confident reliance upon 
legal rules which are assumed to be so certain and so well under- 
stood that no one anticipates any question to arise concerning 
them. It is rare indeed that this confidence proves unfounded ; 
and when it does, it is likely to be because the operator engaged 
in some transaction which in itself was questionable, or because 
the controlling facts were peculiar and misleading. And what is 
said of the stock-boards of New York is equally true of the grain, 
provision, cotton and tobacco markets in the great commercial 
centers of those staples respectively. As we enter the room 
when the open board is in session, and hear the deafening cries 
and witness the wild gesticulations, we seem to behold a bedlam 
let loose ; but we soon perceive that everything is done in most 
undoubting reliance upon the law, and that dealers, in the large 
transactions into which they venture, are daily and hourly show- 
ing a confidence which would be madness if it were not well 
grounded. People may criticise a dealer’s ventures as being 
based on erroneous calculations regarding the money market, or 
the probable crops, or the influences likely to affect the price of 
the commodity in which he deals; but unless he engages in trans- 
actions which are questionable on grounds of morality or public 
policy, a criticism because he relies upon the law to give him pro- 
tection in his dealings will be a thing unknown. 

Nothing pertaining to property can be of greater importance to 
us than that the titles to our homesteads and other lands shall be 
unquestionable. These titles are supposed to appear by the 
books of records which the State provides for. Certain rules are 
prescribed, in part by the common law and in part by statute, as 
to the forms of conveyances and as to formalities of execution ; 
and the recorder is expected to see that the instruments he is 
asked to place upon his records conform to these requirements. 
In our simple way of doing business, the great majority of con- 
veyances are drafted by mea not bred to the law, and are certi- 
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fied by officers who are chosen for other duties, and who are not 
required to have legal training or any special knowledge of legal 
rules. It would not be surprising if, under such circumstances, 
errors were frequent, or if numerous estates should be put in 
peril as a consequence of the scrivener’s mistakes of law. But the 
reverse of this is found to be the fact. The proportion of fatal 
errors in conveyances arising from misconception of the law, as 
compared with the whole number prepared by unskilled hands, is 
surprisingly small, and gives most conclusive proof, not only that 
the law regulating conveyances is well understood, but that it is 
in itself so plain and so certain, that no man, learned or un- 
learned, if he have prudence, need err therein. The examination 
of records and the tracing of titles therefrom we know to be a 
matter of some nicety ; but whoever makes it his business very 
soon comes to understand that the troublesome questions likely 
to confront him are not, in general, questions of law. There 
may be false personation in a conveyance; a grantor who con- 
veys as a single man may have a wife who some day as a widow 
may be entitled to dower; he may make a deed while yet an in- 
fant, or while insane and under guardianship, or as sole heir 
when there are others who ought to unite in it with him; land- 
marks may be mistaken, and there may, in the case of a single 
title, be many occasions for pausing in the examination of 
records until extraneous facts can be inquired into, but it will be 
very rare that there will be need to resort to the books of law; 
and when there is, it will be likely to arise from statutory changes 
regarding the formalities of execution, rendering different forms 
requisite at different periods. 

If we judge by the common speech of men, we shall perhaps 
conclude that the uncertainty of the law is most apparent when 
the estates of deceased persons come to be judicially settled up. 
If an estate is large, a will changing to any considerable extent 
the statutory course of distribution seems almost certain to be 
contested, and with such surprising result in some cases that we 
feel inclined to assent to the common remark, that whether a 
man has capacity to make a will can never be known until a jury 
has passed upon it. The evil here is so great and so manifest 
that in some States it has been seriously proposed to obviate it 
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by allowing wills to be probated in the maker’s lifetime; thus 
advancing the quarrel over the estate, and giving the testator the 
opportunity of taking a part in it. The remedy will probably 
add to the disease instead of curing it. But we must all admit that 
the disease as it now exists is of no small magnitude, and that 
such uncertainty as the administration of the law is now subject 
to is as painfully apparent, and perhaps more so, in cases of this 
sort than in any others. Nor is it difficult to perceive that there 
are reasons why this should be so. One of these is that it is in 
the making of their wills that people are most likely to experi- 
ment with the law, and to make doubtful ventures. The man 
who sits down to prepare his will is then brought face to face 
with the fact that he must part with his estate ; the accumulations 
of a lifetime are to pass away from him. But itis not pleasant 
to contemplate the fact that the control over one’s own, which 
has hitherto been absolute, must cease; the love of dominion 
may still be strong, and the owner of lands and other properties 
to which he is attached and for which he has had plans for the 
future, may not unnaturally desire to extend his dominion, even 
after he has himself passed away, and to bind his successors in 
the estate to his own plans and wishes. This passion for per- 
petuating dominion leads to many unreasonable and strange dis- 
positions of property ; to attempts to create perpetuities, to build 
up vast accumulations, and in other ways to countervail the policy 
of the law while keeping within the letter of it. It is not sur- 
prising that the attempts sometimes fail, and that the ingenuity 
expended in circumventing public policy in testamentary disposi- 
tions misleads the draftsman himself into blunders, so that it 
sometimes happens that the wills of lawyers of distinguished 
ability, drawn by themselves, are found to contain illegal clauses. 
But it is very far from being a reproach to the law that when at- 
tempts are made to dispose of property in unusual and strange 
ways, instead of the customary methods which harmonize alike 
with the general law and with the natural affections, they some- 
times fail of their object. In most cases they probably ought to 
fail, because the statutes of descents and distributions will dis- 
pose of the property more wisely and more for the advantage of 
all concerned. 


il 
le 
ut 
is 
& 
re 
n- 
ir 
le 
of 
be 
es 
as 
ps a 
en a 
nt 
be 
ve 
a 
ry 
it 
witha 


360 THE UNCERTAINTY OF THE LAW. 


Again, as accounting in a measure for the unsatisfactory state 
of the law as administered in the settlement of estates, it is to be 
said that it is in these cases more particularly than in any others 
that the parties are tempted to engage in litigation on a mere 
chance that in some way not clearly perceived they may succeed 
in what they desire. Somebody has expressed in rhyme the com- 
mon thought that 


«« ___ there never was pitcher that wouldn’t spill, 
And there’s always a flaw in a donkey’s will.” 


But everybody is entitled to this contemptuous designation 
whose testamentary dispositions we do not approve, and one who 
takes nothing under a will may very naturally be expected to em- 
brace the chance of a flaw being discovered, even though he may 
have no suspicion of the clause in which it lies concealed. But 
contests are also invited by the further fact that it is customary 
to allow the costs of the contention to be paid out of the estate. 
This in effect compels the winning party to pay them; a most 
vicious custom, and one to which, in the States where it prevails, 
a large proportion of the contests over wills is fairly attributable. 
The allowances made when great estates are involved are some- 
times so enormous that the most honest lawyer needs to be on 
his guard lest he be misled by his interest into errors of judgment; 
and it is not to be doubted that some, less scrupulous, with the 
tempting bribes before them, shut their eyes to truth and jus- 
tice, and do not hesitate to encourage litigation so long as there 
is anything to contend for, or to prolong it to the extent of their 
ability. Itis not surprising that the common sense of the people 
has crystallized into proverbs for such cases. ‘* The half is bet- 
ter than the whole ”’ it is said: ‘* an ill agreement is better than 
a good judgment,”’ the thought in each case being that it is bet- 
ter to accept a part when it can be had by consent and in amity, 
than, at the end of litigation, to recover judgment for all that is 
claimed. And another saying is particularly applicable to fam- 
ily litigation over estates: ‘* The worst of law is that one suit 
breeds twenty.”’ 

But in testamentary cases, as in all others which so far have 
been spoken of, the grounds of contention are commonly found 
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in the fact, not in the law; and the uncertainty concerns not so 
much the legal rules, as the way the witnesses will give the facts 
to the jury, or the view the jury can be induced to take of them. 
In the great majority of cases, if the parties should agree upon 
the facts and submit their agreement for judgment, the uncer- 
tainty would be found to be eliminated altogether, and judgment 
would be passed without hesitation. The encouragement to 
litigation is therefore found in this: that each party expects, or 
hopes, to impress his own view of the facts upon the tribunal 
that is to pass upon them; the law of the case being uncertain 
only because uncertainty as to the view that will be taken of the 
facts makes it so. But an uncertainty of this sort is in no proper 
sense an uncertainty in the law; no amendment bv way of per- 
fecting the law could possibly remove it; it is inherent in human 
transactions, and will be so long as human beings are finite in 
understanding and imperfect in moral nature. 

But even in the settlement of decedent estates, if we look. into 
the proceedings of the various courts having jurisdiction of them, 
we shall probably find that the great majority are gone through 
with and closed, not only without litigation, but without invek- 
ing legal assistance. This would not be possible if the rules of 
law governing them were otherwise than simple, reliable and 
certain. The judge of the court, whatever he may be called — 
ordinary, surrogate, judge of probate, or what not — it will be 
found commonly takes supervision of the proceedings, but he 
seldom has occasion to do more, and the settlement is effected 
with as little question about the law governing it as would be the 
monthly settlement which a man makes with his grocer or his 
tailor. 

How thoughtless, then, how baseless and unwarranted are all 
statements, utterances or insinuations, from whatever source 
coming or in whatever form, which imply that the law, spoken 
of collectively, is uncertain and untrustworthy ; the law which 
constitutes the strength of civil society, the support of the State, 
the establishment and security of order; which protects our per- 
sons, our families, our possessions, and is yet so unobtrusive in 
its protection and in the security it gives, that we resign ourselves 
to its care without taking thought why we should do so, and 
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scarcely become conscious of the extent of our indebtedness to it 
unless, by its value being challenged, we are brought to consider 
and reflect upon its inestimable worth. We may then be made 
to see that order, protection and security are about us at all 
times, because the law is everywhere, and because it prescribes 
in no doubtful terms what shall be our rights and privileges, and 
what, in association with others, are our relative duties. But 
even then we shall appreciate the worth of law but imperfectly, 
since we cannot by any effort of the imagination fully realize 
what would be the condition of things with either no law at all, 
or only such law as was of doubtful import. 

Having said this much concerning law in the abstract, and con- 
cerning its silent and unobtrusive benefactions, we shall not 
shrink from a consideration of the law as it manifests itself in 
its administration. Here we shall admit, as indeed we have done 
already, that doubts, difficulties and uncertainties come in, and 
that sometimes the instrumentalities of the law become the sub- 
ject of just reproach. It does not follow, however, that the law 
itself is subject to reproach. However certain, positive and 
clear the law may be, it must of necessity, for administration, be 
committed to agencies and subjected to influences that lack all 
these qualities, and are at once unmanageable and doubtful. 
The law has then to deal with uncertain facts, with untrustworthy 
or mistaken witnesses, with obscure or false documents, with 
ignorant or prejudiced jurors, with fallible judges; in short, the 
law for construction and application is then delivered over to 
fallible human beings, sometimes under circumstances when it 
would seem that nothing short of Supreme Wisdom could pos- 
sibly determine what ought to be the proper conclusion. That 
doubts and uncertainties shall intervene is inevitable; to complain 
that the results are not always what they should be is to find 
fault with the plan of creation. Perfect results are obviously 
not attainable in the use of imperfect instruments. 

There is precisely the same difficulty in reaching the exact 
facts in any field of human investigation. Ten Grecian cities, 
it is said, contended for the nonor of being the birthplace of 
Homer; but to-day learned men are not agreed that such a man 
as Homer ever lived, and we may at pleasure take sides on the 
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question with plenty of respectable support, whichever side we may 
choose. The old Hebrew prophet put the case of extreme im- 
probability when he inquired whether the mother may forget her 
sucking child. But the memory not infrequently plays traitor 
even in the tenderest relations, as was made painfully evident in 
the case of the false heir to the Tichborne estate, in support of 
whose fraud the mother of the real Tichborne was chief witness. 
If the law of the case had been no more trustworthy than the 
mother’s memory, one of the boldest of frauds, which was at the 
same time one of the baldest, might have been crowned with a 
success commensurate to the audacity which planned and con- 
ducted it. 

In seeking the truth concerning human transactions, the senses 
are likely to be relied uponas the most trustworthy of witnesses ; 
and we think ourselves fortunate when we have their direct and 
positive evidence upon a pointunder investigation. But thesenses 
are playing us tricks continually; with a little aid from the im- 
agination they betray us into innumerable follies and blunders. 
A glint of moonlight becomes an apparition ; the hooting of the 
owl may be an Indian war whoop exciting us to terror; no two 
of us can see exactly the same thing in a street brawl and hear 
exactly the same words in a contention. The false report of the 
senses has before now sent many a man to the prison or to the 
gallows. If these were perfectly trustworthy, no phenomena 
would be better proved than witchcraft or the revisiting of the 
earth by departed spirits. But on these subjects we have come 
not merely to distrust the senses, but to pronounce them falsifiers, 
and relying upon the counter-testimony of reason, we reject what 
they tell us as being obviously the product of delusion. With 
our ancestors it was otherwise ; they trusted to their senses, and 
were led thereby to commit many atrocities. Misled as to the 
facts, they perverted and misapplied the law. It was so long 
before their time: the law said the birthright belonged to Esau, 
but the deceived senses awarded it to Jacob. 

Is it true that the law favors the strong and fails to protect the 
weak? If it does so, the fault is beyond palliation or excuse, 
for the weak require the protection of the law in many cases 
when the strong can protect themselves, and it ought to be the 
24 
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special duty of government to see that the protection is given, 
But here again, if there is just cause for reproach, it must con- 
cern the administration of the law; not the law itself. In its 
principles the law is no respecter of persons, but in its admin- 
istration we agree that wealth has many advantages. It can 
employ the most able counsel; it can more surely gather in its 
witnesses; it can avail itself of various ways of influencing and 
controlling public sentiment. But poverty has important advan- 
tages also. The natural inclination of the mind and heart of the 
community is to take sides with the weaker party; and this is 
sometimes worth far more to a litigant than anything the most 
able advocate may say. It is often carelessly assumed that a 
great corporation has some peculiar advantages in the courts; 
but the assumption has very little basis. On a like state of 
facts, a farmer sued for injury caused by the negligent act of his 
laborer, would be much less likely to be punished in damages 
than would a great railway company. The farmer would be 
judged by his peers and without bias; but the railway company 
cannot have its peers on the jury, and it will be more than 
usually fortunate if it does not have among its triers some who 
habitually look upon it as a creature standing apart from human 
nature; soulless, heartless, grasping; an arrogant representative 
of monopolizing wealth. However fair such triers may intend 
to be, the bias must insensibly, to some extent, affect the judg- 
ment. 

Nor with the abundant evidence recently given, that the 
greatest wealth may be powerless to protect the bribe giver or 
the robber of the public treasury from ignominious punishment, 
are we likely to attach very much importance to the common 
complaint that the law is but a cobweb net, which catches the 
small flies only. The law is ample for all cases, if those who are 
to administer it determine to make it so; and the inducement to 
that determination may sometimes be found in the very prom- 
inence of the offender, whether that prominence be due to wealth, 
or family, or high station. Many such a man has had reason to 
regret that the large space he filled in the public eye aroused so 
great a public interest in his conviction and punishment. And 
how utter has been the collapse of such persons, and what pitiable 
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objects have they become when the law has at last laid heavy 
hand upon them! 

Time will not allow of my going further into particulars in 
support of my thesis. Nor is it needful. The law, as a body 
of rules, is not subject to just reproach, and we can all see, if we 
will, that the difficulties which attend its administration are not 
greater than those we encounter everywhere else, nor essentially 
different in kind. We trust the law with almost unlimited con- 
fidence, and it is altogether reasonable that we should do so, for 
the law gives to us severally and collectively a protection and 
security otherwise unattainable, and makes us as a whole a con- 
tented and happy people. 

The law of this country ought to be peculiarly efficient in its 
protection, for it speaks with special force and majesty because 
of its being the expression, not of one ruler, or of one ruling 
class, or of some temporary governing body, but of the whole 
sovereign people, speaking deliberately and in most solemn 
form. History has many grand and noble examples of people 
rising in their might to throw off the yoke of a tyrant, or to 
crush an invader, or to break the chains of priestly despotism, 
but it calls us to no more inspiring or majestic sight than that of 
a people who, while cultivating the arts of peace and keeping 
active the wheels of industry, calmly, at the same time, and 
without display or ostentation, are perfecting a noble system of 
law. Inthe exercise of the highest attribute of sovereignty, the 
American people have been quiet and undemonstrative, and their 
best work has been done when least conscious of it. This best 
work has consisted in the preservation and perfection of the 
common law. Mackintosh justly said of that system of law that 
it “has been chiefly formed out of the simplest principles of 
natural justice, by a long series of judicial decisions,’’ but to 
every leading principle we may apply the words of Milton, that 
it is **an unwritten law of common right, so engraven in the 
hearts of our ancestors, and by them so constantly enjoyed and 
claimed as that it needed not enroliing.’”’ A law thus made 
speaks the best thoughts of the people; it is better than could be 
made by the wisest single lawgiver, for the plain reason that 
«* everybody is cleverer than anybody; ’’ the whole know better 
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what is suited to their condition and needs than any one can 
know. And when laws are thus popularly made and long acted 
upon, we may justly expect them to have habitual and sponta- 
neous obedience, except from those who are purposely vicious. 
It is true that the common law has required much enlargement ; 
new conditions have called for new rules, but the new rules have 
been grounded in old principles, and the legislation which pre- 
scribes them has, therefore, disturbed but slightly the established 
order. There have been revolutions in many things, but the 
onflow of the law has been as steady as it has been majestic; as 
peaceful as it has been resistless. 

Preserving their common law, the people of America have also 
very wisely in the framework of their political institutions pre- 
served whatever of value had been worked out for them in the 
struggles and vicissitudes of ancestral history, and have shown a 
prudent conservatism in accepting changes which would substi- 
tute for actual benefits in possession any merely theoretical im- 
provements. Their maxims of liberty are embodied in their 
constitutions as a protecting armor, and to this protector may 
aptly be applied the saying that ‘* only link by link is made the 
coat of mail.’’ Under the hammer and by painful and patient riv- 
eting it grows, till it is complete for protection; and in like 
manner have grown and been perfected our bills of rights until 
they justly attract the admiration of mankind as the perfect work 
of centuries. 

Nor is it of slight importance that the several State constitu- 
tions are framed to one model, and bear to each other so strong 
a family likeness that if any one were to be substituted for an- 
other it would introduce no considerable disturbance to the body 
politic. Their leading principles have all sprung from the same 
seed, and have had substantially the same worthy culture and the 
same nourishment. And nothing is more noticeable in American 
history than the hesitation of the people in admitting constitu- 
tional changes. Within the present century there is not a lead- 
ing country in Europe in which the changes in fundamental law 
have beenso inconsiderable. The same conservatism has attended 
the ordinary legislation; there have been many changes, but 
the great body of the law remains nearly the same as it was when 
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the century opened. We cannot doubt that this has been wise. 
‘‘With customs we do well,’’ says the proverb, ‘* but statutes 
may undo us;”’ and our laws we do not forget are still for the 
most part customary. The power to legislate, the people of 
America have discovered, unless carefully restrained and lim- 
ited, is quite likely to prove a ‘‘ power to frame mischief by a 
law; ’’ and by their constitutions they give special and careful 
attention to the necessary restraints. There is no legislative 
omnipotence in America, nor ever likely to be. 

In opening this subject I spoke of the common definition of 
law as narrow and technical. This I repeat with emphasis now. 
Law is something more than a collection of rules. Those who 
expect to find somewhere all the law in black and white, fail to 
grasp its divine significance. Tongue has never formulated it 
completely; pen has never fully written it down. Law is ex- 
pressed in statutes and in decisions, but as the anatomy is 
not all of the man, so these are not all of the law; there is a 
vital force which is more than the words, and which, if the words 
were all blotted out, would still hold the units of society to- 
gether and in order, while the words were being reproduced. 
And this vital force is inspired and invigorated by kinship to an 
Intelligence that is higher than the State, and above all human 
arrangements. 

Go into any one of your streets and you may meet at any turn 
some worthy and industrious citizen who from childhood to 
maturity has been dealing with his fellows, and been brought in 
contact with men of all sorts, sometimes pleasantly and some- 
times not. All the time he has been living in obedient conform- 
ity to law, and no one has ever summoned him to judgment for 
misdoing. But ask him what the law is, and he cannot tell you; 
he has never heard it defined; he has never been told its rules; 
he knows that representatives, in whose selection he has a voice, 
meet at the State capital to make or change it, but beyond this 
he takes no thought or care. How happens it, then, that he has 
obeyed the law? Perhaps he will tell you in his dealings with 
his neighbors he has not thought of law, but has only meant to 
do what was right; and in saying this he will pay to the lawa 
noble tribute, as he shows its conformity to well doing and right 
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thinking. But the standards of legal right are not always plain to 
natural reason; and in striving to do right one might not always 
conform to them. Close thinkers differ as to what is right in 
the acquisition, holding and enjoyment of property, in the making 
of contracts, and even in the rules that should govern the domestic 
relations. Much of legal right was conventional in its origin; 
but legal rules long observed create a reason for themselves, and 
the citizen conforms to them without question as he does to the 
laws of nature whose operations he perceives about him. He 
yields as by a sort of instinct to what the law, expressing the 
common opinion, has settled upon as right, and the law isa 
master which he follows without seeing, and obeys without wait- 
ing foracommand. Nor is this all, for in proportion as his own 
life is conformed to a stamdard of excellence which is above the 
existing law, he is doing something to lift the State itself to a 
higher plane, and to shape the law in due time to the like standard. 
When the people accept the divine leading, the law will steadily 
come more and more into conformity to the divine will. 

I cannot dismiss this subject at this time without adding the 
strong affirmation of opinion that the general certainty and se- 
curity of the law is largely due to the fact that there is, and al- 
ways in our history has been, a body of educated and intelligent 
practitioners, charged specially with the duty to expound the law 
and make it plain, not alone for court and jury, but far more 
often for clients asking their advice in such matters of doubt as 
present themselves in trade and business and in-family and other 
relations. 

When I affirm that the certainty of the law is largely due to 
this body of men I speak advisedly, not forgetting that there 
have always been those who, like Jeremy Bentham, have taken 
eynical pleasure in charging the profession with deliberately and 
for mercenary purposes making the law as difficult as possible, 
that they might thrive upon the doubts. The imputation has 
very little truth or reason for its basis. Safe improvements in 
the law nearly always are, and almost of necessity must be, made 
under the leadership of able lawyers, who by their training and 
professional experience have come to know what is needed, and 
have the knowledge requisite to put enactments in proper and 
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safe form. And such a lawyer is as naturally inclined to im- 
prove the law where he perceives the need and the opportunity 
as a mechanic is to improve the tools of his trade, or the farmer 
to introduce better methods of agriculture. Nor is it true that 
the able lawyer finds it to his interest to have the law doubtful 
and uncertain; his interest on the other hand is to have the value 
and usefulness of his profession recognized and appreciated, and 
to this end it is of the highest importance that he should be able 
to give to those who seek his advice safe and trustworthy coun- 
sel. He can do this only when the law itself is trustworthy, and 
his interest, therefore, as certainly as his pride in his profession 
and in the law itself will naturally incline him towards a reform 
in the law wherever the need of reform shall be manifest. 

To defend the profession against the reproaches that are heaped 
upon it, either because of misunderstandings or ill will, or because 
of the conduct of unworthy members, has not been among the 
purposes of our gathering on this occasion. But I take satisfac- 
tion in believing, and therefore in affirming on all suitable occa- 
sions, that the profession as a whole recognizes the unquestionable 
fact that it exists under the law only because it is supposed to 
constitute a valuable aid to remedial justice, and that it best pro- 
motes justice by making the law plain to the common apprehen- 
sion, and by relieving it from technical and abstruse constructions, 
as well as from applications the equity of which is not apparent 
tothecommon mind. There is not a State in the Union whose 
roll of attorneys does not contain many names of men whose 
reputations are cherished for such distinguished services at the bar, 
or on the bench as are very well calculated to remind us that in 
the domain of peace and in the quiet of every-day life there may 
be achievements as deserving of renown as any that may be won 
in the shock of armies. The noble Commonwealth at whose 
capital we meet may justly take pride in along list of such men, 
whose memories are cherished for many public and private vir- 
tues; men who, in aspiration and attainments, have risen above 
sordid aims into 


‘*__ an ampler ether, a diviner air.”’ 


To-day let us recall with profound respect their unostentatious 
labors in making the law which holds together and preserves 
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society more plain and certain, not in the abstract merely, but 
in its ordinary application as a regulator in the domestic, the in- 
dustrial and the commercial relations of the people. 

Brethren of the legal profession, we cherish a noble ambition, 
if, above all mere personal views and desires, we aim to make 
the world better and our country the greater and nobler for our 
having lived in it. The aim will be in a large degree accom- 
plished if our labors shall tend to simplify and elevate the law. 
Without good and trustworthy laws there can be no great and 
noble State, no settled order, no happy people. And far beyond 
all other influences, the labors of the legal profession are capable 
of lifting the State to that enviable condition of a State whose 
laws give content to the people because they are just, and because 
the people know and understand and approve and therefore abide 
by them. 


Tuomas M. Coo.ey. 
WASHINGTON, D. C. 
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ANCIENT SYSTEMS OF LAND TENURE IN POLYNESIA. 


Having made the history of land tenures in these islands a sub- 
ject of study for some time past, I have endeavored to collect 
information respecting the various systems of land tenure which 
prevailed in other parts of Polynesia, before their discovery by 
Europeans, and beg leave to lay some of the results of my re- 
searches before this association. The subject has a peculiar 
interest to us for several reasons. 

In the first place, it unfolds an interesting chapter in the his- 
tory of a portion of the human race, which if correctly read, 
may yet throw light on some of the knotty questions of social 
science. I can here only allude to them in passing. 

I think it is generally admitted that individual property, 
especially in land, is a comparatively modern institution. Speak- 
ing of ancient European law, Sir Henry Maine says: ‘It 
is concerned, not with individuals, but with families, not with 
single human beings, but groups.’’ And again: ‘* We have the 
strongest reason for thinking that property once belonged not to 
individuals nor even to isolated families, but to larger societies 
composed on the patriarchal model.’’ Walker in his ‘* Theory 
of the Common Law,’’? states that before our Teutonic ances- 
tors ** crossed the Rhine, private property in land was absolutely 
and totally unknown to them.’’ When we go back to the dawn 
of civilization in Europe, before the rise of Feudalism, we find 
among the Celtic nations land held by tribal ownership, while 
among all the Teutonic nations we find organized village commu- 
nities, each holding a small district in common, called a Mark, 
and cultivating its arable lands in three great fields, a system 
which has left its permanent traces on the territorial maps of 
Germany, and in many of the usages still existing both there and in 
England. The same system has survived to the present time in 
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full vigor in Russia and other Slavonic countries, in spite of the 
pressure of the nobility. To my surprise, I found its counter- 
part existing in the plains of Palestine, but the village commu- 
nities of India furnish still more perfect examples of this 
system of ownership, and of its gradual change into Feudalism. 
When, therefore, we find in the isolated communities of the Pa- 
cific Ocean, examples of all these different forms of ownership, 
we are led to suspect that they are deeply rooted in the principles 
of human nature, and that the process of civilization has a ten- 
dency to follow certain regular lines of development. Not only 
do such investigations have a bearing on social science in general, 
but to us they have a peculiar interest from the light which they 
throw on the prehistoric development of the Polynesian race in 
general, and the Hawaiian branch of it in particular. There are 
good reasons for believing that the feudal system of the Ha- 
waiians, as of other races, was preceded by a communal system, 
either before or after their migration, which helps to explain 
many of their characteristic traits and usages. In treating of 
this subject, I find it impossible to separate the consideration of 
the landed systems of the Polynesians from that of their civil 
polity on the one hand, and from that of their systems of con- 
sanguinity and inheritance on the other, with both of which they 
are so closely interwoven; and [ shall not attempt to do so. 

Before taking up the several groups in detail, I wish to call 
your attention in advance, to certain facts observed in comparing 
the different tribes with each other. 

In the first place, the tribes inhabiting the western groups 
appear to be in an earlier stage of development than the eastern 
Polynesians. The latter are in several respects more advanced 
than the former, for the worse as well as for the better. Thus 
in language (as Mr. Hale has remarked), we see in the dialects 
of the western groups certain grammatical forms which are en- 
tirely wanting in the eastern, while others which are complete in 
the former are found in the latter defective and perverted from 
what appears to be their original meaning, to which we may add 
the dropping of some letters and the softening of others. Again, 
we find in the west a comparatively simple mythology and 
spirit worship, which in the east has been changed into a debas- 
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ing and cruel idolatry under the sway of a powerful and tyran- 
nical priesthood. In morality the western were certainly superior 
to the eastern Polynesians; for they were by no means a licen- 
tious people, and were free from the revolting crime of infanti- 
cide, for which the latter were so notorious. 

Again, the forms of government prevailing in eastern Poly- 
nesia were much more centralized and better organized for pur- 
poses of oppression than those in the west. The same general 
statement, as will be seen, applies to their systems of land tenure. 

In the second place, as Mr. Hale suggests, some of their di- 
versities in character and institutions can be accounted for by the 
natural peculiarities of the countries which they inhabit. 

In New Zealand, the great extent of the country, together with 
the extreme scarcity of food, caused a separation of the inhabit- 
ants into numerous tribes, independent of one another. Among 
these, constant occasiongof strife arose, which inflamed to an 
extraordinary degree the naturally ferocious disposition of the 
race to which they belong. 

In the Marquesas, each of the larger islands has a high, steep 
range of mountains running through it, from which sharp and 
precipitous lateral ridges descend to the sea, thus forming deep 
valleys, walled in on every side, except towards the sea, by a 
natural fortification. The consequence is that the population is, 
as at New Zealand, split up into numerous petty clans, which are 
continually at war with each other. Hence the incorrigibly 
blood-thirsty and treacherous character of the inhabitants. 

Again, on those groups nearest to the equator we would natur- 
ally expect to find an indolent, pleasure loving race, while a cooler 
climate and less fertile soil are more conducive to industry, 
hardihood and foresight. These effects are exemplified in the 
Samoans, Tahitians and Marquesans on the one hand, compared 
with the Maories of New Zealand and the Hawaiians on the other. 
The two physical causes just mentioned, as Mr. Hale suggests, 
may serve to account for the combined ferocity and sensuality 
of the Marquesans, traits in which they surpass all other Poly- 
nesians. 
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New ZEALAND. 


I begin with the system of land tenure in New Zealand, as 
being the most primitive, viz., the Tribal form of tenure, re- 
sembling that which once prevailed in Ireland. 

As before stated, the inhabitants are divided into numerous 
independent clans, to the number of 104 in the northern island, 
which are classed by them under four general designations. The 
names of these tribes all begin with the prefix Nga or Ngati, 
like the Celtic Mac or ’O, followed by the names of the ancestors 
of the several clans. 

The individuals in each clan were divided into two classes, viz., 
Rangatira, or freemen, and Taurekareka, or slaves. These last 
were captives taken in war and their descendants, and ‘* had no 
rights that their masters were bound to respect.”’ 

The Rangatiras, however, did all the fighting in war. 

The term Ariki, which elsewhere means ‘* chief,’ is here ap- 
plied to an individual in a clan, who has received by hereditary 
descent a peculiar sanctity, entitling him to certain ceremonial 
observances, and rendering his person inviolable. Probably the 
best explanation of the term is that of Mr. Taylor, who states 
that ‘* a descendant of the elder branch of a family is a ‘ papa’ 
(father) to all other branches, and the eldest child of the main 
branch is an * Ariki’ (lord) to all that family, and is supposed to’ 
have the spirits of all his or her ancestors embodied in himself 
or herself, and to be able to converse with them at pleasure.” 
This, I think, gives the true key to the use of the word in all 
the groups. 

But the Maori ‘* Ariki’’ did not possess any civil authority 
over the other members of the tribe. Any freeman might rise 
to the rank of chief, if he possessed the requisite qualifications, 
viz., valor and skill in war and wisdom in council. 

Few matters of importance were ever undertaken except after 
being submitted to public discussion. ‘* Nothing approaching to 
a regal office ever existed among them.” 

The bulk of the land, including all the uncultivated land and 
the forest, belonged to the tribe in common. The boundaries of 
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these tribal lands were perfectly well known to the natives, and 
consisted of rocks, rivers, ancient foot paths, ete. 

Private claims are said to have been rare, and were generally 
small cultivated spots, which were handed down from sire to son, 
and the title to which seems to have been based upon cultivation. 

These could not be sold without the consent of every living 
member of the family, who had been born since their first culti- 
vation. This shows that they really belonged to the family, 
rather than to any individual. These cultivated patches are 
generally grouped together, one being separated from another 
by only a few stones placed as landmarks, the removal of which, 
however, ‘*would be immediately attended by serious conse- 
quences.”’ 

Such private claims were inherited by the male children and 
kinsmen to the exclusion of females, and this is given as a reason 
why the consent of brothers was always necessary to their sister’s 
marriage. Even when a piece of land was given to a sister on 
her marriage, it was only given conditionally, for if she had no 
children it reverted to her male relatives. 

The elder brother and his posterity always took precedence of 
the younger, an idea which is embodied in the very terms used 
to express relationship in the Polynesian languages. For there 
is no general term for brother, but different terms are used for 
elder and younger brother and sister. 

There were also strips of debatable land lying between the 
territories occupied by neighboring tribes, and claimed by both, 
called ** hainga tautohe.”’ 

Another class of lands had been taken in war, the conquerors 
having allowed a remnant of the original inhabitants to continue 
in occupation of them. Mr. Thomson states that ‘* conquest 
and occupation may confer titles to land, but land is never given 
forever. The individualization of movable property is un- 
known.”’ 

So many complicated disputes arose about land, and so many 
fraudulent sales to foreigners took place, that the British gov- 
ernment, in the Treaty of Waitangi in 1840, stipulated that no 
more land should be sold by the natives to private individuals, 
but that it should be sold only to the Crown. 
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The Government purchases the land in extensive ‘*‘ blocks,’’ 
from the native clans, and sells it in sections to settlers, who re- 
ceive royal patents for the same. 

Sir Charles Dilke in his ‘* Greater Britain’’ gives a graphic 
description of the scenes attending the purchase of the so-called 
‘* Manawatu block ’’ of land by the government in 1867. 

The negotiations for it had lasted three years, and at last the 
Maoriand the ** Pakeha’’ hadagreed upon the price, viz., $125,- 
000, but the difficult question that remained to be settled was how 
the money should be shared between the three rival tribes. One 
tribe had owned the land from the earliest times; another had 
conquered some miles of it; a third had had one of its chiefs 
cooked and eaten on the ground. It required the greatest tact 
and management to prevent a bloody war. At length a great 
council or ** Runanga’”’ was held, with fervid displays of barbaric 
eloquence and poetry. On the third day an agreement was ar- 
rived at, and the deed was signed by many hundred Maories, 
both men and women. The payment of the money was cele- 
brated the next day by a blood-curdling war dance, executed by 
400 warriors, and a grand barbecue. By this course the British 
government has plainly recognized the tribal nature of the native 
land titles, and it has instituted a ** Native Land Court ’”’ to ad- 
judicate such claims. 


Samoa. 


From the proud and vindictive New Zealander, let us now turn 
to the free and open-hearted Samoan. The civil polity of Samoa 
is patriarchal and democratic. Each village is an independent 
republic, and no class of serfs or villeins exists. 

The following account is based upon the statements of Rev. G. 
Turner, the highest authority on the subject. 

In a village containing from 300 to 500 people there will be 
found from ten to twenty titled heads of familes, or ‘* Tulafales,”’ 
and one of higher rank, called *Alii’’ or chief. The titles of 
these heads of families are not hereditary but elective. By fam- 
ily is here meant ‘‘ a patriarchal group of sons, daughters, uncles, 
cousins, etec., which may number fifty individuals. They have 
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one large house as a rendezvous and guest house, and four or five 
other houses near it.”’ 

The chiefs, on the other hand, are a very select class, whose 
pedigrees are traced most carefully, in the traditional genealo- 
gies, to the ancient head of the clan. On the death of the vil- 
lage chief, it rests with the heads of families to decide which 
member of the chief family shall succeed to the title. The mem- 
bers of a family group can depose their head, and again the heads 
of families can unite and depose the chief, and give his title to 
another member of the chief family, who will act more in ac- 
cordance with their views. While the chief is thus responsible to 
the community, he is closely allied by blood and marriage to 
many other chiefs in other villages. He enjoys many honorary 
titles and privileges, and is treated with the most courtly and 
ceremonious, though not servile etiquette, but does not exercise 
arbitrary power. ‘Taxation and oppression are unknown. 

The chief of the village together with the heads of families con- 
stitute the legislative body of the place and the court of appeal. 

Again, the villages of each district form a confederacy for 
mutual protection. Some particular village is known as the capi- 
tal of the district, and its chief has a certain primacy among the 
other chiefs, and is styled **7upu.’’ All matters affecting the 
interests of the confederacy are discussed in open-air meetings or 
‘* Fonos,’’ by the chiefs and heads of families. All Samoans are 
said to be natural orators. 

The land in Samoa is held by the chiefs and heads of families 
for the community. The land belonging to each family is well 
known, and the person who for the time being holds the title of 
head of the family can dispose of it only ‘* by and with the ad- 
vice and consent ’’ of all the members of the family. The ad- 
joining lagoon and the forest are considered to belong to the 
village community. As Mr. E. B. Taylor remarks, ‘‘Among the 
Samoans may still be seen in some measure practical common 
property. * * * Here is a people who hear with wonder 
that among white men the poor can ever be hungry and house- 
less.’’ I will only add that they were a comparatively chaste 
people, and that from ancient times great care was taken to pre- 
vent any union between near relatives; so much so that a list of 
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what they deemed improper marriages would almost compare with 
the ** table of kindred and affinity ’’ in our Bibles. Among them 
rank descends by the male line, so that the son of a princess by = 
common man would not be a noble. 


We shall find a more advanced and highly organized communal 
system among Fijians. This extraordinary race of savages far 
surpassed the Polynesians proper in keenness of intellect, and in 
ingenuity in the arts, and had also worked out amuch more elab- 
orate and artificial system of government. Although the people 
had little voice in the state, yet ‘¢ the utmost respect was paid to 
ancient divisions of landed property, to family rank, and official 
rights.’’ The recent annexation of Fiji to the British Empire 
has led to much discussion on the Fijian system of land tenure. 
For the following account of it I am chiefly indebted to an able 
article by the Rev. Lorimer Fison in the Journal of the Anthro- 
pological Institute, which appeared in 1881. 


Tue Koro. 

The Fijian name of the village community is the ‘‘ Koro,” 
which is properly an organized clan, with its fortified village, sur- 
rounded by moat and bank and palisade, and its outlying lands. 
The individual land owners are called the ** Taukei.’’ The Koro 
is divided into quarters, each of which is called a ‘* Matangali,”’ 
and is composed of the descendants of a band of brothers or 
‘* Mataveitathini,’’ from each of which is descended a minor di- 
vision called a ** Yavusa,’’ and each ‘* yavusa’’ is again divided 
into a number of ‘* vuvale,’’ consisting of brothers with their 
families, who inhabit either the same house or adjoining houses. 
The common origin of the clansmen is known by the fact of their 
having the same god, who is called the ‘* Kalou-Vu”’ or god- 
ancestor. 

The lands of the Koro are of three classes: — 

1. The Yavu or Town Lots, 

2. The Ngele or Arable Land, and 

3. The Veikau or Forest. 
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What Sir Henry Maine says of the Teutonic Mark, may be ap- 

plied word for word to the Fijian Koro, viz., ‘* The community 
inhabited the village, held the forest in common and cultivated 
the arable land in lots appropriated to the several families.”’ 

1. The Yavu.— Each * matangali’’ has its own yavu or 
‘‘quarter.’? These yavu are subdivided into smaller yavu ap- 
portioned to the yavusa, and these again into lots smaller still, 
each family or household having itsown. The household may be 
composed of several families, the heads of which are brothers, 
and is generally presided over by the head of the oldest branch. 
This smaller ** yavu’’ is the precinct, and may be surrounded by 
a fence at the will of its owners. ‘The yavu adjoin one another, 
but you must not build quite up to the edge of your own yavu, 
nor may your neighbor build up to the boundary of his. You 
and he must so arrange as to leave a pathway between them. 
Extreme care is taken by the people to guard against encroach- 
ment here. The building of a house is jealously watched by the 
neighboring owners, and quarrels frequently arise about bounda- 
ries. The yavu is under the dominion of its owners, and the 
house standing upon it is a sanctuary which not even the highest 
chief has a right to violate. The Fijian’s house is his castle. 
No man outside of your own kindred can enter your precinct or 
cross your threshold against your will. If the town be taken in 
war, however, *‘ vae victis.’’ 

2. The Ngele. —Outside of the Koro is the Ngele or Arable 
Land, the boundary of which is clearly ascertained and known to 
all. In some places it (the arable land) is divided into family 
lots. In other places it is not so divided, and the joint owners 
appear to use any piece that may be convenient, provided always 
that they do not go beyond the lands belonging to their Koro. 
No periodical redistribution of lands took place as in Russia or 
Palestine. 

3. The Veikau or Forest. — The forest lands are not subdi- 
vided like the Ngele. All the members of the Koro have the 
joint right of felling timber for building and other purposes. 
But one community may not trespass on the ‘* veikau’’ of an- 
other. 
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Tue TavKker or Lanp Owners. 

The land then is held by certain tribal owners who havea 
common descent. Not all the people are land owners. There 
may be persons attached to the ‘* matangali,’’ who are not full 
members of it. There are two classes of these, very different 
from each other. 

1. The ‘* Kaitani’’ are fugitives from other tribes or other 
commoners, who have become attached to a ‘* matangali,’’ but 
were not born into it. In many of the Fijian clans, but not in 
all, strangers can become assimilated to a certain extent by inter- 
marriage, but their descendants do not become full members till 
after the lapse of many generations. As succession in Fiji is 
generally agnatic, 7.e., through mules, it is necessary in order to 
be a full born ** Taukei’’ or land owner, that one’s descent 
should be traced through an uninterrupted line of full born 
males, born in legitimate wedlock. 

2. The base born or bastards are called ‘* Kaisi,’’ and * the 
resources of the Fijian language seem to have been ransacked for 
terms of contempt to pour upon these unfortunate beings.” 
They are ** children without a father,”’ «* men without souls,’’ ete. 
They have no ancestors and no gods, and no land, and the chil- 
dren of a Kaisi are Kaisi forever. As a general thing, the 
Fijians married within the Koro, but outside of the ‘* matangali.”’ 

Such is the constitution of a Koro. There are or were con- 
federacies formed of kindred communities, and some villages 
were colonies or offshoots of a mother village or ‘* koro levu’’ 
(chief town). Others, which had been conquered in war, paid 
tribute and rendered military service to the capital city, but this 
was in no sense vent. Others still are inhabited by clans, who 
have been driven away from their own lands by war, and are 
tenants at will on the lands of a friendly tribe. No length of 
occupation, however, can give them an absolute title. 


Tue Curers or TURANGA. 

The above statement shows that the lands were not ‘* vested in 
the chiefs,’’ as has been asserted. The Fijians had made some 
steps towards the feudal system, but they were still a long way 
from it. The Taukei owed service to their chiefs, but it was 
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not rent for the lands held by them. The chief is their lord, but 
not their landlord. He is but one of the joint tribal owners 
together with themselves. In the case of his own clansmen the 
service or tax was an offering made to the head of the house, the 
earthly representative of the ancestral gods, from whom they 
claimed a common descent. In the case of subject villages it 
was tribute. In the case of the immigrants, it was rent, but the 
rent-payers were not tenants of the chief alone, but of the whole 
body of clansmen, including the chief, whose lands they occu- 
pied 

The exalted rank of the chief is due to several causes, such as 
the system of descent by males, primogeniture, and polygamy. 

Thus, to go back to the original band of brothers, from whom 
the various subdivisions of a clan are descended, the elder 
brother takes precedence of the younger, and the ‘‘ yavusa,’”’ of 
which he is an ancestor, takes precedence of the others. 

Hence, the descendants of elder brothers are elder brothers 
forever, as in New Zealand. Again, every chief of high rank 
had a number of wives, but one of them came of better family 
than the others, and her children, consequently, were of higher 
rank. 

Thus we find numerous gradations of rank, from the ‘ Kaisi,”’ 
men who are ‘* not born at all,’’ through the children of strangers, 
the commoners, and those who are noble on one side, till we 
arrive at the chiefs who are ‘* so high-born as to be god-born, 
the pure blooded eldest son of the eldest up to the ‘ Kalou-Vu,’ 
(or deified ancestor), who stands at the head of the line.’’ 
But though the high chiefs are thus exalted above the com- 
moners, lend tenure remains untouched. 

To conclude, the original tenure of land in Fiji was tribal, and 
though the tribal land is, in many places, subdivided among 
households and individuals, yet each owner holds for the tribe and 
not for himself alone. He cannot alienate the land from his 
tribe or disinherit his heirs. He may, it is true, give a piece of 
land as dowry with his daughter to a stranger, but it is really 
given not to the stranger, but to the Taukei’s daughter, or 
rather to the son who shall be born of her, and if she die child- 
less, the land reverts to her kin. 
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No man, according to the Fijian theory, is the absolute owner 
of the land. He hasno more than a life interest in it. He may 
dispose of that interest if he pleases, but he can do no more. 
Nor is even the whole tribe the absolute owner. Each genera- 
tion does but hold in trust for the next, and the tribe is under 
obligation to hand down the tribal estate undiminished forever, 
The land is, as it were, strictly entailed, the heir being the pos- 
terity of the clan to all generations. It'is impossible to cut off 
an entail such as this, for the heir can never be a consenting 
party. The above is the view held by the English missionaries 
in Fiji, but not the one adopted by the British government, 
which has treated the chiefs as feudal lords, and thus greatly in- 
creased their power of oppressing their people. It reminds us of 
Lord Cornwallis’ settlement of Lower Bengal, by which the 
‘** Zemindars,’’ who had been formerly mere tax collectors, were 
made feudal proprietors. 


TONGA. 


On passing from the three other western groups to Tonga, we 
find a remarkable and striking change in political institutions, in 
land tenure, and in social customs. In a word, we are politi- 
cally, though not geographically, in eastern Polynesia. We find 
no organized village communities or clans, holding lands in com- 
mon, but a fully developed feudal system, and a strong, cen- 
tralized government. The patriarchal head of the clan has 
become a landlord, and the clansmen, bound to their chief by 
the tie of blood relationship, have become his tenants and 
subjects. From Rey. L. Fison we learn that the nation was 
divided into four main tribes, two of which were further sub- 
divided into sub-tribes. 

As in the Hervey Group and in the Society Islands, the people 
were divided into three classes or ranks, viz.: (1) Chiefs or 
‘* Hiki;’’ (2) the middle class or gentry, including the ‘*Mata- 
bules,’”? who are heads of villages, hereditary artisans, etc., 


and their relatives called ‘*Muas,’’ and (3) the ‘*Tuas,’’ or 
serfs, comprising the mass of the common people, who had no 
political rights. 
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The lowest of these were the ‘* Bobulas’’ or slaves, who had 
been reduced to this condition by war. 

The highest chief by birth was called ‘* Tui Tonga.’’ He was 
considered a sacred person, directly descended from a god, and 
received almost divine honors, but had no political power. The 
actual king was styled ** Tui Kanokubolu’’ (from the name of 
a district), and was elected by the chiefs from the ‘* Hau,’’ or 
the families of the blood royal. 

His power was great, but far from absolute, and depended 
much on his personal character. Tui Tonga must marry the 
daughter of Tui Kanokubolu, and if she had a son, he would be- 
come the next Tui Tonga. If she had a daughter, she would 
rise higher than her mother in rank, and become a ‘* Tamaha,”’ 
a kind of goddess on earth. By a custom doubtless borrowed 
from Fiji, Tui Tonga’s widow was strangled at his funeral, which 
was one of the peculiar honors paid to that divine personage. 

Rank descended chiefly through the female line. All the 
children of a female noble are, without exception, chiefs. In 
this important point the Tongan custom agrees with that of the 
eastern Polynesians. The morals, however, of the Tongans were 
never so utterly debased as those of the Tahitians or Hawaiians. 
In the higher classes, at least, female virtue was guarded and 
held in honor, infanticide was unknown, and the sick and the 
aged were not treated with cruelty or neglect. 

From the Rev. Thomas West we learn that ‘* the lands were 
held in fief.’” The great landlords held them by hereditary 
right, but subject to the king, and they in turn subdivided them 
among their kinsmen and followers. It was on the great chiefs 
that the king depended for military support, which they will- 
ingly rendered him, as the title by which they retained their 
possessions. Through them, also, the king received a general 
tribute from the people. The chiefs, also, in their order, 
claimed the service or property of their tenants. The lowest 
order was ground down and oppressed by that above it. The 
‘* Tuas ’’ could not call any thing they had theirown. The great 
chiefs could seize on whatever took their fancy. 

Besides, the king or his representative could assess labor upon 
the whole community whenever he pleased. The chiefs also 
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claimed a share of all the fish taken by their tenants. The most 
servile homage was rendered to them, as in the Society and 
Hawaiian Islands. Ona father’s death his property descended 
to his children. On a mother’s death her property remained 
with her husband and children, not excepting her dower, which 
did not revert to her own kindred as in the other western groups, 
where tribal tenure prevailed. 

As has already been observed, one great difference between 
Eastern and Western Polynesia, is the despotic power exercised 
by the chiefs in the former islands, including Tonga. 

The ‘* Matabules’’ and ‘* Muas’’ of Tonga evidently cor- 
respond to the ‘* Rangatiras ’’ of New Zealand. 

I think it most probable that the ‘‘ tribes’? mentioned by Mr. 
Fison include only the two upper classes. 

The degraded position of the ‘‘ Tuas ’’ may be accounted for 
by conquest. Mr. Hale’s theory is a very probable one, viz., 
that the ancestors of the Tongans, after a long residence in Fiji 
.(of which their language and customs bear strong traces), were 
expelled from that group, and emigrated to their present seat. 

If so, it is likely that they found the group occupied by an 
older Polynesian colony, which they reduced to servitude, and 
redivided the lands on feudal principles. 


TAHITI. 


The ancient state of society at Tahiti strikingly resembles 
that of the Hawaiians at that time, with some important differ- 
ences. The Rev. W. Ellis is the highest authority for every 
thing relating to the original condition of the people of the 
Society and Georgian Islands. 

He states that ‘‘the different grades of society were not as 
strongly defined there as among the Sandwich Islanders, whose 
government was more despotic than that which prevailed in the 
southern islands.”’ 

The three ranks at Tahiti were the ‘‘ Arii’’ or chiefs, the 
‘« Raatira’’ (N. Z. Rangatiras), or land-holders, and the ‘* Man- 
ahune’’ or common people, who were tenants at will. 

The lowest class included the ‘* teuteu,’’ servants of the chiefs 
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and the ‘ ¢iti,’’ slaves, who had lost their liberty in battle. 
Slavery in Tahiti, however, was much milder than in either New 
Zealand or Tonga. The ‘* manahune’’ class also included those 
who were destitute of any land and ignorant of any art. 

The fishermen and artisans formed the connecting link between 
this class and the one above it. . 

The *‘ raatiras,’’ country gentry and farmers, always formed 
the most numerous and the most influential class. ‘‘ They 
were,’’ says Ellis, ‘* the proprietors and cultivators of the soil, 
and held their land, not from the gift of the king, but from their 
ancestors. The petty ‘ raatiras’ frequently held from 20 to 
100 acres, and generally had more than their necessities required. 
The higher class among them possessed large tracts of land, 
sometimes including many acres, parts of which were often cul- 
tivated by petty ‘ raatiras,’ on condition of rendering military 
service to the proprietor and a portion of the produce.’’ They 
were the most industrious class in the community, and formed 
its main dependence in war. 

The ‘‘hué arii,’’ though not numerous, was the most influen- 
tial class in the state. At the head of it was the ‘‘Arii rahi,’’ or 
king. This office was hereditary, and was not confined to the 
male sex. ‘* Whenever a matrimonial connection took place 
between one of the ‘ hui arii’ and a person of an inferior order, 
the offspring of such a union was almost invariably destroyed.”’ 

When the young king came of age, he was solemnly inaug- 
urated with the most imposing religious ceremonies, surpassing 
any thing of the kind elsewhere seen in the Pacific Ocean. 

‘* Yet the influence of the king over the proud, despotic dis- 
trict chiefs was neither strong, nor permanent, and he could not 
confide in their fidelity.”’ 

Mr. Ellis states further: ‘*Although the authority of the king 
was supreme, yet he does not appear to have been considered as 
the absolute proprietor of the land, nor do the occupants appear 
to have been mere tenants at will, as was the case in the Sand- 
wich Islands.’’ There were certain districts which constituted 
the patrimony of the royal family; in which they could walk on 
foot, as they were sacred lands. The other districts were re- 
garded as belonging to their respective occupants, who were 
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generally ‘‘raatiras.’’ These lands they inherited from their 
ancestors, and bequeathed to their children. Every portion of 
land had its owner, and even different trees in the lind some- 
times had different owners. ‘The divisions of land were accu- 
rately marked by natural boundaries, as a ridge of mountains, 
or the course of a river, and frequently a carved image or ‘* (ii”’ 
was set up on the boundary. The removal of the ancient land- 
marks was considered a heinous crime. 

Each district, ‘* mataaina,’’ was under a high chief, who was 
succeeded in his possessions and office by his son or nearest 
relative, confirmed by the king and council of chiefs. 

In each district the power of the chief was supreme, and 
greater than that which the king exercised over the whole. This 
power extended to the persons and lives as well as to the prop- 
erty of the people. The ‘ raatiras,’? who resembled feudal 
barons, received from the people under them not only military 
service, but also part of the produce of their lands and per- 
sonal labor whenever required. Every district brought pro- 
visions at stated intervals for the king’s use, and for the 
maintenance of his numerous retinue. No regular system of 
taxation prevailed. ‘* Whenever there was a deficiency of food 
for his followers or guests, a number of his servants (¢eu/eu), 
went to the residence of some ‘ raatira’ and plundered him of 
pigs, provisions, etc., sometimes leaving him entirely destitute.”’ 
Under such a system it was impossible for them to improve in in- 
dustry or advance incivilization. It is evident that such a people 
must have had a very imperfect conception of individual property. 

The question naturally arises, whether the irregular tribute 
paid to the king, and the forced labor on public works required 
of the people, should be regarded as rent or not. In other 
words, did the king of Tahiti hold the allodium of the land? 

I think not. It is certain, at least, that he could not remove 
any land-owner, if there had been no failure of service on his 
part. In J. A. Moerenhout’s ** Voyages aux Iles du Grand 
Ocean,’’ I find the following passage on this subject : — 

‘* Les terres et biens que possédaient les barons et les nobles 
inférieurs n’etaient pas considerés comme bénéfices, octroyés par 
le prince, et ne lui revenaient ni en cas de deshérence, ni pendan; 
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la minorité de leurs titulaires; et il ne peuvait sous aucun pré- 
texte les confisquer pour les ajouter 4 ses domaines. 

‘* Ces proprietés etaient considérées comme privées et inviolables, 
quoiqu’ une grande partie de leur produit fit toujours reclamée 
ou enlevée arbitrairement pour |’ Arii, dont les revenus n’etaient 
pas fixes, et consistaient en ce qu’il recevait de ses sujets ou 
parvenait a leur soustraire.”’ 

The above may be translated as follows: — 

‘¢ The land and property which the barons and lesser nobles 
possessed, were not considered as fiefs (benefices), granted by 
the king, and did not revert to him, either in case of failure of 
heirs or during the minority of their owners; and he could not, 
under any pretext, confiscate them in order to add them to his 
domains. These estates were considered as private and inviolable, 
although a large part of their produce was always demanded or 
arbitrarily taken away for the ‘Arii,’ whose revenues were not 
fixed, and consisted in what he received from his subjects or 
could deprive them of.”’ 

The mountain and forest appear to have been free to all, but 
not so the fisheries. In 1826 laws were enacted in Huahine, fix- 
ing definitely for the first time, the amount of tax to be paid by 
each class of the community, and also the proportion of the fish 
to be given to the king or governor. 

As long ago as 1862, the French governor of Tahiti pub- 
lished a decree, ordering that a “ cadastral’’ survey and regis- 
tration of all the lands in the island should be made, but it has 
not yet been carried into execution. 

In comparing the civil polity of Tahiti with that of other 
islands, it is evident that the ‘‘raatira’’ are identical with the 
‘* rangatira’’ of New Zealand ( Haw. danakila), but far inferior to 
that proud, independent aristocracy. I have no doubt that the 
lands held by them belonged to families rather than to individ- 
uals, and that they were virtually entailed. There are, however, 
no vestiges of tribal ownership, or of village communities either 
in Tahiti or the Hawaiian Islands. 

The ‘‘Ariis,’’ whose position was originally more of a sacred 
and religious than of a political character, had become despotic 
rulers of both church and State 
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Many things combine to show that the civilization of the Society 
Islands was in a degenerate and decaying state, when they were 
first discovered. In their domestic relations, instead of working 
upwards towards the monogamous family system, upon which 
all civilized society is founded, their tendencies had long been 
downward. When we consider the facts that two-thirds of the 
children were destroyed in infancy, and that the males out-num- 
bered the females in the proportion of four to one, and then call 
to mind the infamous practices of the ‘*Areoi’’ society, their 
neglect of the children that remained, their frequent wars and 
human sacrifices, we cannot wonder that the population was de- 
creasing before the arrival of Europeans. 


Tae Hawaan IsLanps. 


The ancestors of the Hawaiian people must have emigrated 
from Tahiti, as is shown by their close resemblance to the Tahi- 
tians in language, religion, and political institutions. The chief 
point of difference between them was the absence in these islands 
of the middle class of land-owners, the ** raatiras,’’ which we find 
in the southern groups. Here the great mass of the people were 
mere tenants at will, liable to be dispossessed at any time, and 
even to be stripped of their personal property at the will of their 
chiefs. 

After the conquest of the group by Kamehameha I., the pro- 
cess of feudalization, as it has been called, was complete. 

All the lands in the group were considered as the property of 
the king, and were held of him in fief by the high chiefs, who 
sublet them to an inferior order of chiefs, by whom they were 
subdivided again and again, down to the miserable serfs, who 
tilled the soil. The consent of the king was necessary for any 
transfers of real estate, and formerly all estates reverted to him 
on the death of their occupants. No one held more than a life 
interest in the land. Ina national council held in Honolulu, 
June 6, 1825, at which Lord Byron, commander of the ‘* Blonde,”’ 
was present, Kalanimoku spoke as follows: — 

‘*He especially referred to the inconveniences arising from 
the reversion of lands to the king on the death of their occu- 
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pants, a custom which it had been the object of Kamehameha I. 
to exchange for that of hereditary succession. This project of 
their great king he now proposed to adopt as the law, except in 
cases when a chief or other land-holder should be guilty of re- 
bellion; then his estates should be forfeited.’’ This principle 
was adopted by the council. 

During the long reign of Kamehameha I. the leading families 
of chiefs had enjoyed a degree of permanence and security in the 
possession of their lands unknown before; and on the accession 
of Kauikeaouli (Kamehameha III.), no redistribution of lands 
took place, as had been formerly the custom on the accession of 
anew Moi (king), a practice which had often been the occasion 
of civil wars. Of the last few centuries preceding the reign of 
Kamehameha I., the late Judge Fornander justly said, ‘‘ It was 
an era of strife, dynastic ambitions, internal and external wars 
on each island, with all their deteriorating consequences of an- 
archy, depopulation, social and intellectual degradation, loss of 
knowledge, loss of liberty, and loss of arts.’’ 

I need not dwell longer on a subject so familiar to most mem- 
bers of the association. 

I will only add that the system of land tenure in Hawaii may 
be styled not Tribal but National. As the constitution of 1840 
expressed it, ‘* the land belonged to the chiefs and people in com- 
mon, of whom Kamehameha I. was the head, and had the man- 
agement of the landed property.’’ 

We have seen that the Maories of New Zealand occupy one ex- 
tremity of the series, leading from tribal tenure to feudalism, 
and the Hawaiians the other. Now, if the process of the ‘* feud- 
alization ’’ of Europe, presents one of the most difficult problems 
of legal history, so does that of Polynesia. 

The difference in the respective results is probably owing to 
the difference between the European and Polynesian family 
systems. 

For all our Anglo-Saxon liberty and progress are founded upon 
the idea of the inviolable sanctity of the home. 


W. D. ALEXANDER. 
HoNOLULU. 
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I do not propose to discuss the law of champerty, but would 
say some things from the ethical standpoint, upon the practice of 
bargaining for large fees, generally, contingent upon the result of 
the suit, of taking in advance an assignment of a large propor- 
tion of the amount expected to be recovered, to be paid for by 
prosecuting the action as the attorney of him who is supposed to 
have suffered a wrong. 

The practice of bargaining for such fees is very common, so 
common as hardly to excite remark, and if it be anevil, demands 
that we speak out upon the subject. Moral evils never cure 
themselves. The downward drag of our moral natures is such as 
to require moral force, actively applied, to lift it up. 

In England, and in many of the States, the law gives the suc- 
cessful attorney advantages which are unknown in other States. 
He recovers costs which embrace respectable fees, and he has 
also a lien upon the judgment for his reasonable charges. Else- 
where his claim is simply that of any creditor, and he often gets 
nothing. I call to mind a cause in the prosecution of which 
counsel had labored for years, had tried it twice before a jury, 
and once in the Supreme Court, and finally had recovered judgment. 
An attempt to defraud was fastened upon the defendant and to 
revenge himself upon the attorney he made friends with the irre- 
sponsible plaintiff, and paid him the judgment. The attorney 
had recovered a just claim, which, without long and patient labor 
would have been lost, he had earned a liberal fee, yet his grate- 
ful client, under advice of his late antagonist, left the State with- 
out paying hima dollar. Ifa mechanic should have a lien upon 
the work of his hands, and the sailor or boatman upon his craft, I 
know not why a lawyer should not also have a claim upon the judg- 
ment he recovers. Deprived of taxable costs, and deprived 
even of a claim upon the judgment, it is not altogether unreason- 
able to claim exemption from some of the restrictions as well. 
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2d. There are many having just claims, who are unable to em- 
ploy counsel unless they are paid out of the proceeds. Also the 
statute may compel a plaintiff to give security for costs, and this 

he is sometimes unable to do, unless some one assumes a respon- 

sibility which a prudent man would avoid. This claim may be 

all the poor man has ; if in order to secure counsel fees and costs 

he sells an interest in it, it may be champerty, if he is aided 

without consideration it may be maintenance, and so the demand 

must be surrendered. But if allowed to sell an interest at all, it 

must be a contingent one, and why not to the attorney who 

prosecutes it? 

There are, however, grave objections to the practice of taking 
contingent fees, in other words, of purchasing a contingent in- 
terest in a claim, in order to provide for the expenses of its 
prosecution. 

Ist. It encourages litigation. Often legal claims had better 
sleep. The claimant may be magnanimous so long as the prose- 
cution must be at his own risk, while, if it could be pursued at 
another’s, even in part, the prospect of gain and perhaps revenge, 
unchecked by the fear of loss, would arouse his sense of justice 
and make his duty clear. It may be an honest demand, but 
often, how much better that such demands be waived. The 
strife, perhaps permanent estrangement of the parties, extend- 
ing sometimes through a community, as friends and neighbors 
range themselves upon one side or the other, accompanied it may 
be by serious breaches of the peace, is an evil of such magnitude 
as seldom to be compensated by the success of the right party, 
to say nothing of the risk that the wrong one will win. Ido 
not agree with Ihering in regard to one’s duty to go to law. It 
surely should be one’s right to suffer a wrong, and it may become 
aduty todo so. Whether a duty or not, to thus suffer is often 
for one’s interest ; the expenses of a legal prosecution, the un- 
certainties incident to all controversies, especially under our im- 
perfect mode of administering justice, will cause a prudent man 
to pause and count the cost. The travesty upon the common-law 
jury trial, adopted in some of our Western States, by which the 
trial judge is made little more than a presiding officer to assist 
the sheriff in keeping order, renders results, in such States, still 
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more uncertain. A man should therefore weigh his cause and 
probable results before beginning # suit. He will see his own 
side of a controversy with sufficient clearness, and be sufliciently 
combative not to need specialinducements. Besides, thelaw favors 
thesettlement of disputes, the compromising of matters already in 
litigation, and without fraud or mistake, the court will not reopena 
controversy even if the rights of one of the parties have been 
surrendered. Bya sale of a contingent interest one may have so 
bound himself as to make acompromise impossible. To dismiss 
his action he must violate the contract with his attorney, which 
an honest man would not like to do, whether the transaction be 
held to be champerty or not. If the contract be sustained he is 
liable to the attorney, not for fees, but for the value of the in- 
terest he had agreed to give.! He has thus put it out of his 
power to do what the policy of the law has always favored, and 
what, in the uncertainties of litigation, it may be for his interest 
to do. 

2d. It changes the relation of counsel to the cause. To bead- 
mitted to the bar is to become a sworn officer of the court. As 
such officer, the lawyer is bound by its rules and obligations as 
much as the judge or any other officer. The fact that he is not 
the judge, bound to impartiality between parties, the fact that he 
is not the sheriff, bound to discover and procure the seizure upon 
execution of property of his client, the fact, in a word, that his 
peculiar duties and obligations are not those of other officers, make 
him none the less an officer, and his duties and obligations none 
the less imperative. No one would feel safe if pecuniary motives 
were suffered to be addressed to a judge or sheriff, bearing upon 
the discharge of his duties. The zeal of partisanship and the 
ambition to win are incentives strong enough to test the integrity 
of most lawyers, and when we make him a partner in the prose- 
cution, a real plaintiff, though a concealed one, may we not add 
a motive to unprofessional conduct too strong for his moral en. 
durance. Weevery day see men treading the very verge, if not 
going beyond the line which one may not honestly pass. We see 
them, and not without reason, suspected of deception, of trick- 
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ery, and even of subordinating perjury on behalf of clients, and 
under the pressure of only ordinary motives. To add the strong 
one of a personal interest in the result, may well blind one to the 
character of acts, the counsel merely might have been able to see. 

3d. It degrades the profession. I do not expect the modern 
lawyer tc take the place of the aristocratic Roman jurisconsult, 
whose reward for the labor of studying and expounding the law 
was the fame, the influence and often the official positions they 
gave him; nor would I make his claim merely an honorary one. 
No class work harder than successful lawyers. To none is 
society more indebted than to the mdustrious and upright mem- 
bers of the bar, and I know no reason why they should not be 
paid like other workers. But the service should not be made 
the subject of a gambling venture. Reward for labor is one 
thing — speculation in chances is another. To receive a reward 
for honest work, and an adequate one, is honorable to him who 
receives and to him who pays. As in honest trade, each party 
feels the benefit, the sense of justice is satisfied and the transac- 
tion is not disturbed by the feverish excitement of a mere spec- 
ulation. As gambling corrupts trade, changing the stock board 
or the corn exchange into a mere gaming resort, converting that 
which was designed to facilitate legitimate exchange into an 
excited arena of combatants with fortune, substituting the honor 
of the gambler for the obligations known to the commercial 
code, so, if the lawyer is taught to look to chance results for 
his gains rather than rely upon rules of justice and fair dealing, 
his mind will be diverted from professional duty to the calcula- 
tion of chances, will be disturbed by its resultant fever and he 
will necessarily become a poorer lawyer and a worse man. 
Fortunes have been made by this class of fees. Men have taken 
them who have had and who are entitled to public confidence. 
Yet I cannot but feel that the general effect upon the bar has 
been bad. Those eminent attorneys, who, by successful draws, 
have thus received rewards out of all proportion to the value of 
their services, who are thereby enabled to ape the style of the 
shoddy contractor, or the successful speculator or gambler, be- 
come objects of envy and imitation to all their less successful 
brethren. Lawsuits become their lottery; and labor for a 
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certain but moderate reward becomes a tame business. When 
applied too, or, more often, when they have hunted up a stale 
or sleeping demand, perhaps for unliquidated damages so trifling 
in fact as to be forgotten, but to be so exaggerated, if not simu- 
lated, as to wake the sympathy and imagination of a jury, or 
perhaps for valuable land for which the claimant, or his ancestors, 
or their vendors have once been paid, their first thought is 
how much they can draw from this scheme, not how much they 
shall earn. Need I describe the effect of such scheming upon 
character, upon that nice sense of duty and of right that one 
should cherish as more precious than the apple of his eye? 

Our whole moral atmosphere is corrupted by the passion for 
sudden wealth. The slow accumulations of industry are despised. 
The healthy glow of honest toil gives way to the fever of gam- 
ing ventures. The moral instincts, fed by such toil and its 
due reward, find only poison in the latter, and it is no wonder 
that under the stimulus of such potions, the pathway of life is 
strewn with the skeletons of those who have mistaken it for 
wholesome food. Can the lawyer escape the moral influence of 
that which has proved so fatal to tradesmen, to bankers, to all 
indeed in whom this passion is roused? His occupation brings 
him into daily contact with them, his skill is in requisition to 
right the wrongs they have inflicted, or defend them from the 
penalties they have incurred. He sees, also, the prosperity of 
the few who succeed in their ventures and are able to surround 
themselves with the show of wealth, and he can look through the 
tinsel to the unrest and vulgarity beneath. Yet how few are 
strong enough to estimate things as they are, at the value they 
are known to possess, and not be blinded by external show, and 
how few are superior to the passion for mere wealth, without 
regard to the terrible sacrifice its gain may demand. 

I would not have one despise property nor would I censure its 
accumulation. Lawyers are not monks nor should they be con- 
tent to be beggars. The ambition to accumulate is laudable and 
when gain is the product of industry and frugality, when it 
involves no sacrifice of duty nor the subordination ‘of the higher 
powers, it is rather an honor than a reproach. The rich man in 
the Gospels was not condemned for his riches, but because he 
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trusted in them, knew nothing higher or better, and the lawyer 
who seeks property, seeks a good thing, that which is desirable 
to have if the price be not too great. I only censure a method 
that arouses all the passions of a gambler. The supremacy of 
such passions must be at the expense of qualities essential to the 
character of a good man and a good lawyer. They tend to 
destroy his love of truth for truth’s sake, of study for the 
knowledge and intellectual power it brings, and to blind every 
nice moral perception. Such passions with kindred appetites 
will never develop a Marshall or a Kent. 

But after all, what if we always remain poor. It may be an 
evil, but it is far from being the greatest one. It may be, it 
often is, a blessing. 

The merely rich have their worshipers, but of what sort. 
They may be able to buy much brick and much marble, to live 
in palatial halls with troops of servile attendants, to ride in 
gilded carriages and sport costly furs and diamonds, but how 
essentially vulgar is all this! Unfortunately for the future of 
our democracy, they may be also able to buy seats in legislative 
halls, to reach positions due only to worth, but the popular heart 
makes fruit thus plucked but ashes. The millionaire is at a dis- 
advantage, especially if he has become such while in public life. 
He may be honest, but people will not believe it. The corrupt, 
by party machinery, may put him forward in the belief that he 
will use his opportunity, if not his money, for their benefit, bu 
their success only places him in the stocks for missiles and jeers,t 
not only from passers-by, but from history if it shall deign to 
notice him. Success in buying a seat — say in the United States 
Senate — gives its buyer but a cushion of thorns. No such man 
ever has, or ever will, acquire a respectable standing unless with 
retainers and cocorruptionists. Hate may be exchanged for 
sneers, or vice versa, but for love and trust never. 

Our very poverty may be the stimulant needed for success ; 
constitutional laziness may be overcome in no other way. Pov- 
erty, at least very moderate means, may be the necessary 
ladder for a great ambition. The great and noble among men, 
those who have impressed their ideas upon the generations, have 
not been rich. Aristotle was dependent upon patronage; Soc- 
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rates, as he goaded the gilded fools around him, was almost 
barefoot, and a greater than Socrates had not where to lay His 
head! I would not sermonize, but would have it felt that there 
is something higher than wealth, that man is more than money. 

4th. Aside from the corrupting tendency of speculative fees, 
they have the effect, by giving undue prominence to the idea of 
money making, to divert attention from professional learning. 
The ruling idea gives character and direction to one’s thoughts. 
It has always been remarked that it is impossible for a lawyer 
without loss to engage in other business, or any kind of specula- 
tion, or even to give much attention to political discussions. If 
he devotes himself to his business, constant in his reading and 
legal researches, he will have fees, but will have little time to 
consider the money question as such, and the latter idea can take 
possession of his mind only at the expense of his strictly legal 
pursuits. The great lawyer is seldom a good speculator. A 
single heavy draw in a speculative suit may have the same effect, 
as to draw a large prize in an ordinary lottery, that is, to give 
a distaste for the ordinary results of industry, a distaste for 
causes and the labor accompanying them, when only ordinary 
fees are received, a distaste for study without the stimulus of 
similar gains, and will be likely to operate in the end to make 
him who has unfortunately been so successful, poorer in purse, 
much poorer in professional attainments, and especially poor in 
professional honor. 

5th. An objection also arises out of the relation of the parties. 
It is confidential and fiduciary in its character. The attorney 
holds himself out as the trusted friend and confidential agent of 
all who may come into relations with him. It is true, this rela- 
tion may not become actual until the retainer, present or pros- 
pective, is accepted, yet every step that so results should be, 
not only fair and honest, but in the interest of the client. The 
attorney is his agent, his trustee, and is bound, so far as he 
honestly may, to consult his interest. This confidential rela- 
tion should prevent any business transactions between them. 
Trustees and beneficiaries may not deal together; the dealing, if 
not wholly forbidden, is tainted, and for very slight reasons the 
courts will condemn it. To obtain an interest in the result of a 
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suit, however paid for, is to purchase an interest in a chose in 
action, and the relation of client and attorney is changed to one 
of partnership. Such dealings, whether in contemplation of the 
relation, or after it is consummated, are like all other dealings 
between trustees or agents and their beneficiaries or principals, 
and how they are regarded, every lawyer knows. 

It may be said that when the contract is made the parties are 
dealing as strangers. But this is not true. The moment the 
client lays his case before the attorney, the confidential relation 
begins. The attorney, as frequently ruled by the courts and 
because of this relation, is forbidden to disclose any communi- 
cation he may make, and this, whether he receive a fee or is in 
fact employed or not. He may, in civil cases, refuse to take his 
case, but if he take it, every step must be in the interest of his 
client. 

But admit that their relation when making the contract is not 
that of attorney and client, then they are negotiating for a 
special partnership, the one is selling and the other is purchas- 
ing an interest in a chose in action or in property to be claimed. 
The purchase is made, it does not matter whether with money 
or with promised service. When, then, does this special partner- 
ship cease, and when does the relation of attorney and client 
begin? Do they not hold both relations? And should not they 
both be the parties to the record? If the attorney did not act 
as such when he purchased his interest, he is like any other pur- 
chaser, and, while at common law he could not be a party plaint- 
iff, not having a legal interest, in equity and under the code he 
should be joined as one of the real parties in interest. He is 
‘united in interest ’’ with his so-called client and should at least 
share the odium of pursuing a perhaps disreputable claim. 
One comes into court exonerated from any personal responsi- 
bility; he is not responsible for the tricks of his client, he 
stands upon a high plane and looks an honest judge and honest 
lawyers in the face, as though he were like them; he is em- 
ployed only to see that the legal rights of his client are pro- 
tected. The client may be dishonest, he knows not, but he, his 
counsel, will be governed, in conducting the cause, by all the 
rules that regulate the conduct of honorable members of the bar: 
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and he 1s permitted to hold this representative relation undefiled 
by the nature of the claim, when in fact he is but a partner in 
his client’s iniquity. If our old wholesome laws against cham- 
perty are not to be enforced, at least let courts obey the practice 
act and compel the partner to place his name upon the record 
as such. 

If we are led to condemn the practice of taking contingent or 
speculative fees, it does not follow that it is necessarily morally 
wrong under all circumstances. We have nothing, in this con- 
nection, to do with the law bearing upon the subject. Contracts 
for such fees may or may not be enforced by the courts, and 
they will be held to be obligatory, or contrary to public policy, 
without much regard to the circumstances under which they 
are made. But, in foro conscientie, the circumstances and the 
terms of the contract have much to do with its character. One 
has a meritorious claim and little or no other property; if he 
recovers he can afford to pay a liberal fee, if he fails, it would 
be impossible or difficult to pay any thing. He asks his counsel 
to accept a liberal sum, something more than an ordinary fee if 
the claim be recovered, upon condition that nothing, or a very 
small fee be charged upon failure. Now, the evils arising from 
these contracts may be so great as to require that even this 
arrangement be condemned, not as wrong in itself, but as coun- 
tenancing that from which great evils arise. But unconnected 
with the general influence of the practice, it would seem that 
this would be an innocent arrangement, provided its terms were 
fair and reasonable, and provided the proceeding was not set on 
foot by the attorney. But under cover of a willingness to aid 
the claimant at the risk of receiving no compensation, it will not 
do to oppress him on account of his poverty, by a charge, con- 
tingent though it be, largely in excess of the value of the 
service. Many, perhaps most, at once become equal partners 
with their client, and for professional aid alone, contract for 
half of the proceeds of the suit. There may be a claim when this 
would not be an unfair proportion, if any proportion 1s to be 
tolerated, but it is not ordinarily so. 

I will suppose a proceeding under the statute for negligence 
resulting in death. The verdict, if for the plaintiff, as it is very 


CONTINGENT AND EXORBITANT FEES. 399 


apt to be, is sometimes fixed by statute at five thousand dollars, 
and, if not so fixed it seldom falls »elow that sum. Or, in a 
proceeding against a railroad company for injuries where death 
does not result, the damages are usually high. When the cause 
is really a meritorious one, the injured party or his representa- 
tives may be justly entitled to all that may be recovered, and 
even that may be a poor compensation. But in the contract sup- 
posed, the attorney takes half. Are his services ordinarily 
worth from one to three or five thousand dollars? and for the 
reason that the amount recovered is all that the plaintiffs have? 
The facts are usually simple —there should be but one jury 
trial, although a new one may be granted, and an intelligent 
client, with a knowledge of the case, and where there is no 
combination at the bar, will hardly make such a contract. But 
the persons suffering are usually women or children, and to 
exact that amount would, in most cases, be oppressive. It is a 
lawyer’s duty to undertake the cause of the poor, if a worthy 
one, and run his risk as to compensation, unless he decline for 
reasons other than the fact of poverty.! 

In this connection something farther should be said in regard 
to the extent, the amount which may be considered a just com- 
pensation for services whether the charge be conditional or ab- 
solute. Of course no precise rule can be given; the same 
service by the same man may be worth at one time more than at 
another, and one man may be entitled to command more than 
another. But, while the matter must necessarily be left chiefly 
to the arrangement of parties, we sometimes hear of fees, if 
they may be so called, so out of all proportion to the value of the 
service as to shock our sensibilities. The actual owner of the 
money or property paid or donated, it may be said, has a right 
to do what he will with his own, and if his attorney shall receive 
it, whocan complain? Call it a donation if you will, it is the at- 
torney’s good fortune and no one is wronged. But it should be 
remembered that the attorney holds such a confidential relation 
towards his client that he cannot receive from him a gift. The 
law presumes undue influence and forbids it. Besides it is 
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seldom free in fact, but is exacted by the recipient and under cir- 
cumstances that create a seeming necessity. The donation, how- 
ever, is not usually the property of the one who makesit. Exec- 
utors or other trustees may feel at liberty to give freely of the 
subject-matter of their trust when they might be more scrupu- 
lous had it been the fruit of their own labor. Directors of a 
railroad corporation may have a friend whom they wish to bene- 
fit; or may have become so accustomed to deal in large sums as 
to make ordinary items seem petty, or for other or less excusa- 
ble reasons, have become indifferent to the interests of the stock- 
holders, and, out of other people’s money, give tens of thousands 
of dollars for work that may be worth but hundreds. These 
things are not habitually done, but the instances are sufficiently 
numerous to have arrested public attention. Are those lawyers 
whose chief aim is to make all they can out of everything that 
comes into their hands, who demand what they think they can 
get without reference to what they earn, and who hence may 
have built up fortunes, the ones to be aeemed successful lawyers? 
Shall we make of them examples or beacons? 

To illustrate: an estate is to be settled, the dispute arising 
perhaps in regard to the validity or construction of a will. In- 
stances are not unfrequent where large fortunes have been dis- 
sipated in these disputes, and chiefly by paying exorbitant fees. 
I have heard of an instance where a distinguished lawyer re- 
ceived a retainer of fifty thousand dollars on behalf of a rich 
estate in anticipation of an effort to break a will which was not 
in fact contested. On what principle, if we acknowledge any 
rule of right that should regulate the charges of counsel 
than the right to get all he can, could such a charge be 
justified and how could the executor justify himself in pay- 
ing it? Again, the directors of a great corporation, — say 
a railroad—desire to perfect some contrivance or organiza- 
tion that shall enable them to profit personally and largely 
from the construction of the road. The object is itself 
illegal, for they can only work in the interest of the stock- 
holders. But the temptation is great and they look about for 
some astute lawyer that shall be able to draw up a successful 
plan. It is a work which of itself is wrong—no lawyer has a 
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right to devise the means of fraud—but as money will tempt 
trustees to violate their trust, so money will blind some lawyers 
to the ethical character of their work. One is found sufficiently 
able and sufficiently unscrupulous, and for a compensation of, 
perhaps, two or three thousand dollars a day for his work, and 
an interest in the job asafe planis contrived. Another corpora- 
tion —also likely to be a railroad, holds a demand, perhaps 
against the Federal government, perhaps some corporate 
body. The amount is large, perhaps a hundred thousand, per- 
haps a million. An arrangement is made with an influential 
lawyer, one who prides himself upon his ability to control politi- 
cal bodies, to collect the claim for perhaps one-fifth, perhaps 
one-half, the demand. He succeeds and receives for his serv- 
ices ten, twenty, fifty thousand dollars or more for labor, that 
at a fair valuation— upon any acknowledged basis of compen- 
sation — would be worth from a hundred dollars to perhaps two 
or three thousand. If the claim be an honest one, the stock- 
holders of the corporation are entitled to the whole, less the 
necessary and proper expenses of collecting; if it be simulated, 
the lawyer, as well as the directors, are guilty of fraud. It may 
be said that prosecutions of this nature are not professional, that 
those who engage in them do not do so as lawyers, but as claim 
agents. This, except as to those pursued in some court, is per- 
haps true — but a claim agent, or any other agent, acts in the in- 
terest of his principal and cannot deal with him to his disadvan- 
tage — I have also known instances of lawyers acting as attorneys 
of assignees, or who have become themselves receivers of the 
assets of insolvent corporations, and who came out with large 
additions to their fortunes; but of course, the stockholders lost 
everything and the creditors almost everything. This was quite 
common in the frequent crash of the old State banks — it is now 
sometimes seen in the wrecking of insurance companies and rail- 
road corporations. 

I close by giving two or three rules which were prescribed in 
respect to the conduct of the old French advocate, the order 
known as the Noblesse de la Robe. Under a government wholly 
despotic, amid a nobility corrupt and debased, while the peas- 
antry was brutalized by superstition and slavery, the French 
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lawyer was still enabled to command the respect of all the classes, 
and these rules are the same substantially that are recognized as 
obligatory upon the English counsellor. Among a variety of 
them I find the following: — 

The advocate was not to exhibit a sordid avidity of gain, by 
putting too high a price upon his services. 

He was not to make any bargain with his clients for a share 
in the fruits of the judgments he might recover. 

He was not, under pain of being disbarred, to refuse his serv- 
ices to the indigent and oppressed. 


P. Buss. 
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CONSTITUTIONAL RESTRICTIONS UPON LEGISLA- 


TION CONCERNING VILLAGES, TOWNS, CITIES, AND 
COUNTIES. 


. Causes which Led to Restrictions. 

. Substance of Restrictive Provisions. 

. Construction of Limiting Provisions. 

Meaning of ‘‘ Corporate Powers,” etc. 

. Prospective Operation of Restrictive Provisions. 

. Acts which do and do not confer ‘‘Corporate Powers,’’ ‘‘ Regulate the 
Affairs of Municipalities,” etc. 

7. Criticism of the Indiana Cases. 

8. Uniformity of Town and County Government. 

9. What Laws are Local or Special. 

10. Classification of Municipalities. 

a. The rule in Ohio, 

b. In Pennsylvania. 

In Illinois. 

d. In New Jersey. 

e. In Kansas. 

Jf. In Missouri. 

g. In Nebraska, 

h. In Florida, 

i. In Iowa. 


The purpose of this article is to collect and state the substance 
of the adjudications concerning general constitutional limitations 
upon the powers of legislative bodies over municipal and quasi- 
municipal corporations. Such limitations as are special in their 
nature, relating to the assessment and collection of taxes or in- 
curring indebtedness, have been intentionally omitted from it, 
as being more appropriate for separate treatment. The law 
upon the subject is of recent development and of great practical 
importance. 

1. Public and quasi-public corporations are agencies created 
by the State for political and public purposes, and are endowed 
by it with subordinate and local powers for the furtherance of 
such interests as may be committed to their charge. Unless re- 
strained by the fundamental law the power which created may 
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reorganize, divide, regulate or abolish them as ‘* with the mere 
breath of arbitrary discretion.’? Their agency is revocable; 
their powers may be increased or restricted; their territorial 
area may be enlarged or diminished. Subject only to the vested 
rights of third parties they have, as against their creator, no ab- 
solute right to existence.!| The continued exercise of this un- 
restrained power led to serious evils. The statute books became 
incumbered with a multitude of acts, vicious not only in quan- 
tity, but in quality. In some instances they meddled in purely 
private matters; authorizing what might be done without author- 
ity or with judicial authority. In other instances they conferred 
special authority in cases within judicial authority. And in all 
instances relating to things pubdlici juris, these acts, by substi- 
tuting special for general ‘rules and by rendering a large body of 
the municipal law ‘fragmentar y in character and different by lo- 
cality, broke that uniformity and harmony of law so essential to 
good government.? 

2. So far as my investigation has extended, Ohio was the first 
State to so fully appreciate the evils of special and local legislation 
concerning municipal corporations as to protect itself against 
them by ‘constitutional barriers. This it did in the constitution 
of 1851, by providing that the general assembly shall pass no 
special act conferring corporate powers, and that it shall pro- 
vide for the organization of cities and incorporated villages by 
general laws.* From this initial point have come provisions 
more or less similar which are to be found in many of the con- 
stitutions since framed or revised. These vary some in their 
scope. Such of them as may be most frequently referred to in 
the course of this article, and have been most generally construed, 
provide as follows: The general assembly shall not pass any 
local or special law * * * regulating the affairs of counties, 
cities, townships, wards, boroughs or school districts.‘ The 
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169, 180; 1 Dill. Mun. Corp., ch. 4; of Landv. People, 113 Ill. 297; Sinton 
Richland v. Richland, 59 Wis. 591; s.c. v. Carter Co., 23 Fed. Rep. 535. 

4 Am. & Eng. Corp. Cas. 289; Hinkel 2 Kimball v. Rosendale, 42 Wis. 
v. Stevens, 4 Am. & Eng. Corp. Cas. 407, 415. 

869; Buckner v. Gordon, Jd. 395; Har- 3 Secs. 1, 6, art. 13. 

risv. Whiteside Co., 105 Ill. 445; State 4 Pennsylvania, sec. 7, art. 3. 
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general assembly shall not pass local or special laws * * * 
for locating or changing county seats; regulating county or 
township affairs; * * * incorporating cities, towns or vil- 
lages, or changing or amending the charter of any town, city or 
village.’ The legislature shall not pass private, local or special 
laws regulating the internal affairs of towns and counties; ap- 
pointing local officers or commissions to regulate municipal af- 
fairs; * * conferring corporate powers.’ The legisla- 
ture shall pass no special act conferring corporate pow- 
ers; * * * provision shall be made by general law for the 
organization of cities, towns and villages.? The legislature shall 
not pass local or special laws * * * incorporating cities, 
towns and villages, or changing or amending the charter of any 
town, city or village; nor any special act conferring corpor- 
ate powers.4 The legislature shall not pass special or local 
laws * * * regulating county, township and municipal bus- 
iness; regulating the election of county, township and municipal 
officers; * * * and shall establish a uniform system of 
county, township and municipal government.’ The general as- 
sembly shall not pass local or special laws for the incorporation 
of cities and towns.® The legislature shall establish but one 
system of town and county government, which shall be as nearly 
niform as practicable ;‘ and is prohibited from enacting any 
special or private laws for granting any corporate powers or 
privileges, except to cities; * * * for incorporating any 
town or village, or to amend the charter thereof.® 

3. In some instruments the prohibition against local or special 
legislation is limited by a provisian that it shall apply only when 
general laws cannot be made applicable. The preponderance of 
direct adjudications is that the legislature is the exclusive judge 
as to whether a general law can reach the desired object.’ It 
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may fairly be presumed that such a construction would render 
this provision practically nugatory. This presumption is sup- 
ported by the significant fact that in Missouri the rule has been 
changed by a provision in the constitution of 1875. The cases 
in Colorado and Nevada do not go quite so far as the others last 
cited. They suggest. that the action of the legislature may be 
reviewed where it is clearly wrong. The principle now estab- 
lished in Indiana and the other States referred to is denied in 
Iowa,! New Jersey, California,? and in effect in New York.‘ 
The Indiana court has overruled a case which is relied upon in 
the early case in Iowa for support of the rule established there.’ 
A considerable number of cases ruled in Wisconsin under the 
provision of its constitution requiring the establishment of a sys- 
tem of town and county government which shall be as nearly 
uniform as practicable, must be considered as sustaining the 
view that the question is one for the judiciary.® 

4. Having regard to the evils which existed under the system 
of non-restraint upon legislation, the general tendency has been 
to so construe constitutional provisions which seek to remedy 
such evils as to effectuate their purpose. The prohibition against 
conferring corporate powers by special acts makes void an act 
granting additional powers to corporations existing when the 
constitutional provision went into effect; * and taken in connection 
with a command to provide for the organization of cities and 
incorporated villages by general laws, it includes municipal cor- 
porations.® Public as well as private corporations are included 
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in the words ** any body politic or corporate; ’’! and the clause 
of the constitution of Pennsylvania giving the Supreme Court 
original jurisdiction in cases of injunction where a ** corpora- 
tion’’ is a party defendant, includes all classes of corporations.” 
In Kansas, Ohio and Wisconsin the words ‘* corporate powers ”’ 
and ** incorporating any town’’ are limited so as to exclude 
quasi-corporations, such as school districts and towns, notwith- 
standing the language of the statute that they shall be bodies 
corporate and shall possess the usual powers of a corporation for 
public purposes.* The same rule of construction has been ap- 
plied to a board of education in a city, holding it to be a distinct 
corporation.‘ Under similar constitutional and statutory pro- 
visions it has been held that school districts are included.® 
Justice Miller says in the last case that what is meant by quasi- 
corporations, as the words are used in the authorities, is not 
always clear. It is a phrase generally applied to a body which 
exercises certain functions of a corporate character, but which 
has not been created a corporation by any statute, general or 
special. But when it is declared by statute to be a corporation 
it is within the constitution in this regard. Counties are poli- 
tical subdivisions of the State, possessing such corporate 
functions as are essential for the purposes of local government, 
and are not embraced by the terms corporations or municipal 
corporations. Corporate powers are not conferred by organ- 
izing them, prescribing their boundaries and providing the 
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machinery by which they may do their part in carrying on goy- 
ernment.! Cities are towns within the intent of the New Jersey 
constitution concerning local legislation regulating the internal 
affairs of towns and counties, and townships are towns.? 

5. These constitutional provisions are wholly prospective in 
their operation.* They took from the legislature all jurisdiction, 
past, present and future, of special legislation on the prohibited 
subjects, not leaving it the power to amend, otherwise than by 
general law, a special charter granted before they came into 
operation. 

6. The next step leads to the consideration of what constitutes 
corporate powers; what amounts to a regulation of the affairs 
of counties, cities, towns, etc., or their internal affairs, or 
county and township business, or what violates or comports with 
a uniform system of town and county government. The pur- 
pose of these constitutional provisions clearly being to secure 
harmonious laws for the guidance and government of municipali- 
ties they must, so far as consistent with their terms, be con- 
strued so as to secure that end. Hence special acts decreasing 
corporate powers are inhibited, as lessening the boundaries of a 
city. Corporate powers are conferred by extending the area 
over which they may be exercised; ® and by an act ratifying an 
election held by a city and authorizing it to issue bonds; ‘ and 
to improve its streets nd enforce payment of the expense from 
the abutting land-owners ; * and transferring designated cities of 
one class into another class when their population was not within 
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the limit ;! and by establishing a court in a town designated ; ? 
and by validating an ordinance passed by the council of a city 
incorporated under a special charter, which ordinance it was not 
empowered to pass; * and by conferring upon a city power to 
control a hospital; * to appoint a board of control with large and 
varied powers; *® and to elect a police judge and appoint through 
its council a prosecuting attorney and clerk.® 

Corporate powers are not conferred by an act authorizing the 
division of a city into wards;’ nor by one empowering a court 
to appoint police commissioners for a city and vest in them cor- 
porate powers; ® nor by conferring such power upon a board of 
police commissioners, though the expense resulting was to be de- 
frayed by taxation.’ 

In some States the prohibition is against the regulation of the 
‘‘ affairs ’’ of counties, cities, etc. This is a word of broad sig- 
nification and was substituted for the word ‘* business ’’ in some 
of the earlier of the modern constitutions. It means such affairs 
as affect the people resident in the county or municipality. 
Laws which regulate the fees of local officers; ® authorize special 
sessions of the local courts to be held at places other than the 
county seats; " regulate the assessment and collection of taxes 
inthe counties and the disbursement of moneys,” are obnoxious to 
thisprovision. Thecommand to abstain from regulating the inter- 
nal affairs of municipalities is broken by changing ward bounda- 
ries ; 8 creating a board of excise commissioners and giving it 
power over the subject of licenses ;* withdrawing powers granted 
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to the council on that subject; ! providing a new method for 
selecting a board of assessment ; ? regulating the price for horse- 
car licenses; * establishing the salaries of local officers; * author- 
izing the issue of bonds to fund the debt.® It is a violation of 
the prohibition of the constitution against regulating county or 
township business for the legislature to audit and allow a pre- 
existing claim against a county.® It is not such violation to en- 
act a law for the relief of a township officer without whose fault 
public funds had been lost; ? nor to legalize the unauthorized acts 
of a county board; ® or of boards of trustees and other officers 
of incorporated towns where inspectors of election had failed to 
make returns within the time prescribed; ° nor by validating the 
orders of a county board made at a time when it was not in 
legal session.” 

7. The Indiana cases give the term ‘* business ’’ in the Indiana 
constitution a restricted meaning, signifying the conduct of the 
usual affairs of the municipality, such as commonly engage the 
attention of municipal officers. Under this limitation it may 
be suggested that county commissioners may be commonly en- 
gaged in the discharge of their duties at such times as they are 
authorized to hold meetings; and inspectors of election are en- 
gaged in the discharge of the conduct of the usual affairs of the 
corporations for which they act in conducting elections and 
making return thereof. The decisions are generally rested up- 
on the principle that the legislature is not deprived of the power 
to pass curative acts. Assuming that the word ‘ business,’’ 1s 
entitled to a larger meaning than is given it, it must be conceded 
that, so far as acts concerning town and county business are 
concerned, the legislature could only legalize the conduct of 
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town and county officers in matters concerning which it might 
have authorized them by special law to act out of the usual 
course. All jurisdiction, past, present and future, of the con- 
duct of town and county business being withdrawn from it, un- 
less exercised by general law, makes the principle which upholds 
curative legislation inapplicable. The power to cure rests upon 
continuing jurisdiction. What cannot be authorized cannot be 
validated. One may ratify things done during disability, after 
disability removed. But one under disability cannot ratify things 
done before disability. A legislature constitutionally restrained 
from authorizing a thing, cannot ratify the thing imperfectly 
done under authority given before the restraint. 

8. The uniform system of town and county government re- 
quired by the constitution of Wisconsin is violated by an act which 
provides for a county board of eight members when the general 
law provides for three ;* and by one which appointed three com- 
missioners to superintend the erection of a court house; * and by 
one which-created the office of county auditor and restricted the 
powers of the county board of an individual county; * and by 
one empowering the local authorities in particular counties to in- 
crease the salaries of their officers ;° and by one transferring the 
power to expend moneys raised by town taxation from the town 
officers to county authorities; * and by one exempting from its 
provisions, concerning the erection of bridges, a county named.’ 
Absolute uniformity is not required because it may be imprac- 
ticable in some cases. And the provision relates to the plan or 
scheme of government and does not include the method of or- 
ganization. It is not violated by a law which constitutes the 
members of the town board the county board in counties which 
consist of but one town, though in other counties the county 
board is composed of the chairmen of the several town boards.’ 
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9. The next step in this examination leads to the consideration 
of what is a local or special law within the purview of these con- 
stitutional provisions. However accurate general definitions of 
these terms may be as applied to the use made of them in other 
connections, they do not appear to cover the interpretation placed 
upon them, as they are here employed, by the authorities. It 
may be'said that a local law is one which applies to a portion 
only of the territory embraced within the jurisdiction of the law- 
enacting power ; and that a special law is one which applies to a 
portion of aclass of persons orthings.! As applied to the ques- 
tion under consideration, this may be as exact as it can be made. 
The difficulty with it lies in this, that the power to classify mu- 
nicipalities is everywhere upheld, but the limits to which classi- 
fication may be carried have not been defined; neither is there 
certainty as to the method of classifying legislation, for a class 
is not local or special. But to accomplish the design evidenced 
by the limitations put upon the legislature there must be a limit 
to the exercise of the power of classifying; else the last state of 
the municipal law will be worse than the first. The courts have 
been vigilant in exercising their power of overthrowing legisla- 
tion which has not harmonized with the purpose of the funda- 
mental law; and, considering that most of its provisions 
relating to this subject are new; that they differ some in their 
scope and have been construed by the courts of the several jur- 
isdictions independently of each other’s adjudications, the wonder 
is that there is not a greater lack of harmony. The substance, 
not the form, of the statute, is looked at to determine whether 
it is an attempt to evade the mandate of the constitution by se- 
curing legislation which is really special or local, but in appear- 
ance general.? 

10. The method of classification generally favored is based 
upon population, on the principle that powers and privileges 
which may well serve the needs of small municipalities are in- 
adequate for large ones. Acts resting on this basis are sustained 
though the class to which they relate be composed of but one 
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municipality, provided the door be left open for others to enter 
us they may attain the prescribed number of inhabitants.!. Leg- 
islation is for the future as well as the present. Though the 
class is limited now, others may very soon come within it. 

a. For convenience and economy of space the decisions will 
be grouped by States, beginning with Ohio, the first to inaugur- 
ate the departure. The rule announced in the latest cases is that 
a law applying to a certain class of cities, fixed by previous leg- 
islation, into which other municipal corporations may enter, and 
from which they may pass into other classes by increase of pop- 
ulation, is not special but general, and the grade of any particu- 
lar city is not designated by the act, but depends upon its growth 
in population, as it may by such growth pass from one grade or 
class into another.? If the act apply to a city having at the last 
census a designated number of inhabitants and no more it is void.* 
Classification is carried to a considerable extent in Ohio, munici- 
palities being divided into three classes — cities, villages and ham- 
lets. Cities are subdivided into two classes and again subdivided, 
the first class into three grades, the second into four grades.‘ 
The validity of classification is not affected by attaching territory 
to a municipality for school purposes.® 

Classification upon the basis of need, as by grouping together 
municipalities which are distinguished by characteristics suffi- 
ciently marked and important to make them a class, having re- 
gard to the purposes sought to be accomplished by the law, is 
also sustained. The statute upheld in this case authorized in- 
corporated villages ** having’’ within their limits a college or 


1 Wheeler v. Philadelphia, 77 Penn. 
St. 338; Kilgore v. Magee, 85 Id. 401; 
Commonwealth v. Patton, 88 Id. 258; 


State v. Covington, 29 Ohio St. 102; 
State v. Mitchell, 31 Id. 592; State v. 
Brewster, 39 Jd. 653. 


Topeka v. Gillett, supra; Rutherford 
v. Heddens, 82 Mo. 388; Ewing v. 
Hoblitzelle, 85 Jd. 64, 73; State v. 
Graham, 16 Neb. 74; Lake v. Palmer, 
18 Fla. 501; State v. Brewster, 39 
Ohio St. 653. 

2 State v. Hawkins, 5 Northeast. Rep. 
228; 12 Am. & Eng. Corp. Cas. 405; 
Stute v. Hudson, 5 Northeast. Rep. 
225; 12 Am. & Evg. Corp. Cas. 400; 


$ State v. Anderson, 6 Northeast. 
Rep. 571. Compare Welker v. Potter, 
18 Ohio St. 85, which upheld an act 
applicable to all cities of the first class 
having at the last Federal census less 
than 100,000 inhabitants. 

* R.S., secs. 1546-1550. 

5 State v. Brewster, supra. 

® Bronson v. Oberlin, 41 Ohio St. 
476, 
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university, to provide against the evils resulting from the sale of 
liquors therein. 

5. In Pennsylvania classification by population —the cities 
existing or which may be created being divided into three 
classes —is upheld.’ That is not classification which merely 
designates one county and contains no provision by which any 
other may, by reason of its increase of population in the future, 
come within the class; nor that which excludes all cities of a 
class and all cities containing less than 10,000 population previ- 
ously incorporated which do not accept by an ordinance duly 
passed the provisions of a particular act;* nor that which per- 
petually excludes the larger subdivisions of government, as it 
cannot be assumed that their population will be reduced; * nor 
that which does not apply to counties containing a city co-ex- 
tensive with a county.‘ The only basis of classification recog- 
nized is by population. Resort to geographical distinctions 


would, it is said, be to enter the domain of special legislation.® 
c. In Illinois classification of counties by population is au- 
thorized for the purpose of regulating by general law fees and 


salaries of local officers according to class. Being a grant of 
power for a designated purpose it is a restriction upon the power 
to classify for other purposes. Independently of this principle 
and on the theory that the recognition of the existence of the 
power to classify according to population might warrant the in- 
definite multiplication of classes of counties, cities, towns and 
villages till the evils of class or special legislation that formerly 
existed would be revived such power of classification is denied, 
and ** designating counties asa class according to a minimum 
population which makes it absolutely certain but one county in 
the State can avail of the benefits of a law applicable to such 
class, cannot but be regarded as a mere device to evade the con- 
stitutional provision forbidding special legislation.’** There 


1 See ante, note 1, p. 413. 

2 Commonwealth v. Patton, 88 
Penn. St. 258; Scranton’s School Dist. 
Appeal, 18 W. N. C. 261; McCarthy v. 
Commonwealth, 16 Jd. 497: Morrison 
v. Bachert, 112 Penn. St. 322. 

3 Davis v. Clark, 106 Penn. St. 377; 


Scranton v. Silkman, 6 Atl. Rep. 146, 
and cases in note 2. 

* Commonwealth v. Carey, 2 Penn. 
Co. Ct. 293. 

5 Commonwealth v. Patton, supra. 

6 Devine v. Commissioners, 84 Ill. 
590. 
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must be perfect similarity in the character of organization or 
powers of municipalities of the same class or grade; hence the 
option of collecting taxes in the manner provided by either of 
two laws which authorize it to be done by different officers and 
different methods is a local or special law regulating county and 
township affairs.! But a law applicable to all counties which are 
acting under a system of township organization is not local or 
special; ? nor one applicable to all municipalities in the State 
except such as were incorporated by special act before the con- 
stitutional prohibition against local or special legislation was 
adopted ; * nor one exempting municipal corporations from giving 
an appeal bond and authorizing them to sue without the payment 
of costs or conforming to all the requirements of law imposed 
upon private corporations or natural persons; * nor one applicable 
to all townships the territory of which does not extend be- 
yond the limits of the territory of an incorporated city.’ 

d. In New Jersey three classes of characteristics are said to 
form a proper basis for classification — population, location and 
the character of the industries carried on. This rule is qualified 
by an important condition, that the legislation must have regard 
to, and be in harmony with, the classification made. Thus, as 
stated arguendo, a statute providing that all cities containing 
population in excess of a given number should have a stated 
number of polling places and all containing. a lesser number 
should have a prescribed lesser number, would be general; but 
it the same rule were applied to a system of laying out streets, 
it would be special.6 Classification by population has been up- 
held when the statute rested upon it regulated the compensation 

- of judges; and disapproved when it authorized all cities of not 
less than 25,000 inhabitants to issue bonds to fund their floating 
debt. The court could see no natural connection between the 
number of people in a city and the subject of the legislation. 


1 People v. Cooper, 83 Id. 585. 1; s. c. Id. 123; Fitzgerald v. New 


2 Reynolds v. Foster, 89 Id. 257. Brunswick, 47 Jd. 479. 
a 8 Potwin v. Johnson, 108 Jd. 70. 7 Skinner v. Collector, 42 Id. 407; 
| 4 Holmes v. Mattoon, 111 Jd. 27. Rutgers v. New Brunswick, Jd. 51. 
4 5 People v. Haselwood, 6 Northeast. § Anderson v. Trenton, Id. 486. See 
. Rep. 480. Fitzgerald v. New Brunswick, supra. 


6 Van Riper v. Parsons, 40 N. J. L. 
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The rule prevailing in Pennsylvania is distinguished because there 
classification is made for all the purposes of municipal legislation. 
The court could see no limit to classification if it might be per- 
mitted on this basis. Another example is afforded by a recent 
case.! Cities had been divided into three classes — the first, those 
with a population exceeding 100,000; the second, those with a 
population not less than 12,000 nor more than 100,000; the 
third, those not included in the other classes. Subsequently bor- 
oughs and incorporated villages were classified — the first class 
to consist of those with a population exceeding 3,000; the sec- 
ond, those of not less than 1,500 nor more than 3,000; the 
third, all others. So far as this grouping concerned the subject 
of legislation — the granting of inn and tavern licenses — it was 
pronounced clearly illusory. ‘* What characteristics mark bor- 
oughs with a population under 3,000 as a class peculiarly requir- 
ing legislation which should not apply to boroughs with a 
population in excess of 3,000? What natural relation is there 
between a borough with 3,000 inhabitants and the right of its 
common council to grant licenses, which does not exist where the 
population is 2,500?’’ Another objection was based upon the 
fact that boroughs of the third class might contain populations 
in excess of that required for cities of the third class. 

Classification by population must provide for the future. If it 
be limited to existing conditions it will be void,’ or if it be 
coupled with other circumstances, as that a county officer is 
required to pay to the county money received by him for 
fees.’ 

As examples of classification by locality, it is said arguendo 
that a statute giving to all cities bordering upon tide-water the 
power to construct docks or provide quarantine regulations; * or 
the privilege of using such tide-water in connection with their 


1 Hightstown v. Glenn, 47 Jd. 105. As 
to the last point suggested in the text, 
see Fitzgerald v. New Brunswick, Jd. 
479, 487. See Zeigler v. Gaddis, 44 N. 
J. L. 363. 

2 Pavonia Horse R. R. Co. v. Jersey 
City, 45 N. J. L. 297; Coutieri v. New 
Brunswick, 44 Jd. 58; Zeigler v. Gad- 


dis, Id. 363; Van Giesen v. Bloomfield, 
47 Id. 442; Gibbs v. Morgan, 39 N. J. 
Eq. 126. 

8 Ernst v. Morgan, 39 N. J. Eq. 391. 
See State v. Hammer, 42 N. J. L. 435; 
44 Id. 667. 

4 Anderson v. Trenton, supra. 
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sewers,! or providing for a superintendent of wharves,? would 
be good. An act regulating the expenditure of road funds, con- 
fined in its operation to such sea-side resorts as are governed by 
boards of commissioners, has no relation to the peculiarities of 
the class it makes and is special or local.® 

Grouping municipalities by the peculiar features of their gov- 
ernment, as that they have boards of officers invested with certain 
powers, and legislating for them alone, is vicious, because it de- 
pends upon previous local legislation. The recognition of such 
local legislation by relying upon it as a foundation for new legisla- 
tion, which only changes, perpetuates or perhaps increases the pre- 
vious local or special features created by special charters, is as 
inimical to the constitutional provision as if the last legislation 
created the diversity which it perpetuates.4 Grouping a num- 
ber of special or local special laws into one act does not make it 
a general law.® This principle is subject to the qualification that 
it does not include acts which repeal special laws providing 
for unusual regulations. So far as such acts are repealed the 
purpose of the constitutional provisions is subserved.® 

e. Kansas sustains classification according to population. It 
is strongly intimated that it is the only basis upon which it can 
be made; legislation must be for all of a class.’ 

Jf. The same rule is announced in Missouri. If an act is 
elastic enough to include municipalities which do not, but may, 
come within its provisions it is general; * otherwise it is local.’ 

g. Amore liberal construction is given the provision of the 
constitution of Nebraska than has been sustained elsewhere. It 
is said that the question of classification is for the legislature and 
that the courts cannot limit it. The act sustained applied to all 


1 State v. Hammer, 42 N.J. L. 435. 6 Van Riper v. Parsons, 40 N. J. L. 
2 §.C. 44 Id. 667. 1, 123; Fitzgerald v. New Brunswick, 
® State v. Winsor, 2 Atl. Rep. 658. 47 Id. 479. 
‘ Fitzgerald v. New Brunswick, 47 7 Topeka v. Gillett, 82 Kan. 431; 
N. J. L. 479, 484; State v. Hammer, 23 Am. L. Reg. 778. 
42 Id. 435, 441; State v. Bloomfield, ® Rutherford v. Heddens, 82 Mo. 
2 Atl. Rep. 249. 388; Ewing v. Hoblitzelle, 85 7d. 64, 73. 
® Woodruff v. Freeholders, 42 Jd. ® State v. ex rel. Herrmann, 75 Jd. 
533; Freeholders v. Stevenson, 46 Jd. 347. 
173. 
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cities of the second class ‘* having’’ more than 10,000 inhabi- 
tants. The reasoning of the opinion strikes one as being faulty 
in this, that no distinction is made between classes and parts of 
a class.) 

h. In Florida classification upon the basis of population has 
been sustained; ? and it has been overthrown when made upon 
the basis of a bonded indebtedness past due and unpaid, no fund 
for its payment having been provided for; * and when limited to 
such municipalities previously incorporated as cities as should 
accept the provisions of the act within a designated time.‘ 

i. Iowa upholds as general such laws as are applicable to 
all cities and towns incorporated by special charters® and which 
validate the acts of municipalities in levying special taxes in 
excess of the legal limit.® 


J. R. Berryman. 
MaDIsON, WISs. 


1 State v. Graham, 16 Neb. 74. 5 Von Phulv. Hammer, 29 Iowa, 
2 Lake v. Palmer, 18 Fla. 501. 222; Haskel v. Burlington, 30 Jd. 232. 
3 State v. Stark, Jd. 255. 6 Iowa R. R. Land Co. v. Soper, 39 
* McConihe v. McMurray, 17 Jd. Id. 112. 
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I. MOTION DEFINED. 
II. How Practice REGULATED GENERALLY. 
Ill. OFFICE OF THE MOTION. 
IV. NECESSITY OF THE MOTION. 
1. When Court May Grant a New Trial of its Own Motion. 
2. Necessary to Preserve Errors in the Record for Review. 
(a.) In General. 
(b.) Trial by Court Without Jury. 
(c.) Statutes Dispensing with Motion. 
8. Not Necessary Where Errors Appear on Face of Record. 
4. Ruling of Trial Court on Motions. 
5. Criminal Cases. 
V. WHo May MAKE THE MOTION. 
1. General Rule. 
2. ‘* Party Aggrieved.”’ 
8. In Cases of Joint Judgments. 
4. Joint Motions. 
5. In Criminal Cases. 
6. In Real Estate Actions. 
VI. Court IN WHICH THE MOTION SHOULD BE MADE. 
VII. WalvER OF RIGHT TO MAKE THE MOTION. 
1. General Rules. 
2. Effect of Other Motions. 
VIII. TimE WITHIN WHICH THE MOTION SHOULD BE MaDE. 
1. In General. 
2. Statutory Provisions — Civil Cases. 
3. When the Motion May be Made After Statutory Time. 
(a.) Statutory Exceptions. 
1. Grounds Discovered After Term. 
2. “‘Unavoidably Prevented’? — “ Extraordinary 
Case.”’ 
(0.) Extension of Time. 
4. Criminal Cases. 
5. Real Property Actions. 
6. Computation of Time. 


Preliminary.— The purpose of this article is to present the 
principles governing Motions for a New Trial. The grounds 
for which new trials are granted and the granting of new trials 
are not considered. 
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1. Motion DEFINED. 

A motion for a new trial may be defined to be an application 
by a party interested in the action for an order of court granting 
a retrial or re-examination in the same court of an issue of fact, 
or some part or portion thereof, after verdict by a jury, report 
of referee, or a decision by the court.! It is an application for 
a retrial of the facts of a case,’ or an application for a re-exam- 
ination of an issue of fact before a court, or jury, which has 
been tried at least once before the same court,*® or an application 
for ** a rehearing of the legal rights of the parties, upon disputed 
facts,’’ 4 or an application for a ** re-examination of the issues in 
the same court,’’ ® or, in a criminal case, it is an application for a 
** re-examination of the issues in the same court before another 
jury, after a verdict has been given.”’ ® 

A motion ‘to set aside and vacate the verdict of the jury,”’ 
upon the ground that the verdict is not sustained by sufficient 
evidence, and is contrary to law, and also for alleged errors of 
law occurring at the trial, which does not in terms purport to be 
a motion for a new trial, but which is so treated by the parties, 
and the trial court, will be regarded as a motion for a new trial 
by the appellate court.’ 


II. How Practice REGULATED GENERALLY. 


The origin of the motion for a new trial is of extremely an. 


cient date, ‘* concealed in the night of time,’’ and consequently 
involved in some obscurity. In this country the practice per- 
taining to the motion is generally regulated by statute, and in 
each case, the practitioner will, of course, consult his own local 
practice act. But, for the most part, these statutory provisions 
do not supersede, or conflict with, but merely explain or affirm, 


1 Nev. Prac. Act, sec. 194; Miller’s 
Annot. Code, Iowa, 1886, sec. 2837. 

2 Zaleski v. Clark, 45 Conn. 401. 
The general nature and history of 
these motions in Connecticut is fully 
explained in this case, see note, p. 405. 

8 Hilliard on New Trials, sec. 1. 

* 2 Bouvier’s Law Dict., tit. New 
Trials. 

5 Rev. Stat. Mont., sec 351; Comp. 


Laws of Kan. 1885, sec. 5042, art. 13, 
sec. 273. 

6 Miller’s Annot. Code, Iowa, 1886, 
sec. 4487; Comp. Laws Nev., sec. 2052. 

7 Hartley v. Chidester, 36 Kan. 363; 
13 Pac. Rep. 578. 

® 8 Bl. Com. 887, 388; Hilliard on 
New Trials (2d ed.), sec. 2; 2 Graham 
& Waterman on New Trials, 88, 39; 
3 Stephen’s Com. 625. 
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the common-law rules; yet, in some instances, the rights of liti- 
gants, and the power of courts concerning these motions, are 
very much limited. The allowance of a motion for a new trial 
appears to be incidental to all courts acting upon the principles 
of the common law,’ and statutory provisions only regulate, they 
being rather a limitation upon, than a grant of power to trial 
courts; ? yet some decisions would seem to indicate that a court’s 
prerogative in this respect emanates wholly from legislative au- 
thority.* In a majority of the practice acts of the various States 
of the Union, the grounds upon which a motion for a new trial 
may be made are expressly enumerated. And usually it is held 
that trial courts are confined to these grounds, although some 
decisions, invoking the more liberal principles of the common 
law, hold that the statutory grounds are not controlling, but 
rather that the whole matter of new trials addresses itself to the 
sound discretion of the trial court. Some statutes omit this 
enumeration, and merely provide that a new trial may be 
granted where justice requires it,’ or according to the usages and 
customs of courts,® or **for reasons for which new trials have 
been usually granted at common law.’’* However, very many 
of the statutory provisions are identically or substantially the 
same, and the various interpretations, while not in “perfect 
accord, will be found not to differ in many material respects. 
The motion for a new trial is governed by the same rules in both 
criminal and civil cases,§ but, generally the courts appear more 
lenient to the accused, in the former class of cases. Whenever 
a difference exists it will be noted in the course of this article. 


III. Orrice or THE Motion. 
A motion for a new trial is not a collateral motion, but is one 
directly connected with the judgment.’ The office of the motion 


® 1 Cobb’s Laws of Ga. 503. 

Pub. Stat. R. I. 1882, tit. XXVIL., 
ch. 221, sec. 3. 

Grayson v. Commonwealth, 
Gratt. (Va.) 712, 723; Hilliard on New 


1 Zaleski v. Clark, 45 Conn. 401, 
per Swift, C. J. 

2 Bartley v. Jamison, 44 Mo. 141; 
McNamara v. M. C. R. R. Co., 12 Minn. 
388. 


3 Nesbit v. Hines, 17 Kan. 316, 


4 Zaleski v. Clark, 45 Conn. 404. 


See IV., subdivision 1. 
5 2 Mich. Comp. Laws, 1594. 


Trials (2d ed.), p. 114, sec. 2. 
Doane, 105 Ind. 92. 
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is to direct the mind of the trial court to the specific errors com- 
mitted on the trial,’ in order to bring such irregularities upon 
the record,’? which would not otherwise appear; * as for miscon- 
duct of the jury, or of the prevailing party, or of the prosecut- 
ing witness, or for errors committed by the court in admitting 
or rejecting evidence, or in giving or refusing instructions,‘ or 
to correct questions of fact or a wrong verdict,® or to correct a 
special finding which is against the evidence.® 

The defense that another action is pending between the same 
parties for the same cause of action cannot be made for the 
first time in the motion; ’ nor can objection to the jurisdiction of 
the court in an action against a public officer; ° nor can any ques- 
tions not relied upon by answer or otherwise, and in relation to 
which no instructions were asked or exceptions taken;* nor can 
a challenge to an array of jurors; nor can objections to the 
admission of evidence. A judgment overruling a demurrer, 
though erroneous, cannot be made the basis of a motion for a 
new trial.” 

A motion in arrest of judgment cannot take the place of a 
motion fora new trial,” for the usual office of the former motion 
is to direct the attention of the trial court to substantial defects 
in the indictment or to errors appearing on the face of the 
record proper. It does not perform the office of calling the at- 
tention of the trial court to rulings which constitute matters of 


1 Rohrer v. Brockhage, 15 Mo. App. 
16, 25; Seifrath v. State, 35 Ark. 412. 


1 Vierling v. Stifel Brewing Co., 15 
Mo. App. 125; Thomp. & Mer. on Jur., 


2 Werner v. State, 44 Ark. 127. 

5 McAllister v. Conn. Mut. Life 
Ins. Co., 78 Ky. 531, 533. 

4 Evans v. Lohr, 3 Ill. 511; Higgins 
v. Lee, 16 Il, 495. 

5 Stoney v. Wintenhalter (Pa.), 11 
Atl. Rep. 611; Water Imp. Co. v. Gil- 
dersleeve (N. M.), 16 Pac. Rep. 278. 

® Dodge v. Pope, 93 Ill. 480. See 
IV., 2, a, post. 

™ Bauer v. Berberich, 85 Mo. 50; 
8. c. 13 Mo. App. 587.. 

8 Tullis v. Brawley, 3 Minn. 277, 
287. 

* Gordon v. Pitt, 3 Iowa, 385, 390. 


secs. 275, 295, 296. 

ll State v. Peake, 85 Mo. 190; State 
v. Blair, 69 Mo. 317; State v. Will- 
iams, 77 Mo. 310; State v. Burnett, 81 
Mo. 119. 

2 Rogers v. Rogers (Ga.), 3 South- 
east. Rep. 451. 

13 McClerkin v. State, 20 Fla. 879; 
White v. Caldwell, 17 Mo. App. 691. 

¢ Gilstrap v. Felts, 50 Mo. 428; 
Burdsal v. Davies, 58 Mo. 138; Cox v. 
Moss, 53 Mo. 432; State v. Koerner, 51 
Mo. 174; State v. Miller, 36 La. Ann. 
158; State v. Chandler, 36 La. Ann. 
177; State v. McGee, 36 La. Ann. 206. 
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exceptions, and hence, it cannot reach such irregularities alleged 
to have occurred on the trial, as are required to be brought to 
the notice of the court by proof aliunde,' which object may be 
accomplished by a motion for a new trial.? 
IV. 
1. When Court may Grant a New Trial of its Own 
Motion. — As above stated, the object of a motion for a new 
trial is to direct the attention of the trial court to specific irreg- 
ularities occurring at the trial,?it may be laid down as a gen- 
eral rule that, a retrial will not be granted unless an application 
is made therefor by a party to the action; but there are instances 
where a trial court will, upon suggestion of counsel or other- 
wise, permit a re-examination of its own motion and in the 
absence of a request from either party. This doctrine being 
founded upon the principle that it is an inherent power in every 
court of general jurisdiction to correct an error which it may 
have committed, or which occurred on the trial, to the prejudice 
of either party, where no positive rule of law forbids it. At 
common-law courts possessed this power.’ Accordingly, under 
the Missouri practice act, it has been held that a trial court may, 
of its own motion, grant a new trial, (1) ** where the triers of 
fact shall have erred in a matter of law,’’ or (2) ‘* where the 
jury shall be guilty of misbehavior,’’ but for no other reasons.° 


NECESSITY OF THE MOTION. 


1 White v. Caldwell, 17 Mo. App. 
691; Edgerley v. Emerson, 23 N. H. 
555; s.c. 55 Am. Dec. 207; State v. 
George, 8 Ired. 324; 8s. c. 49 Am. 
Dec. 392; State v. Pete (La.), 3 South- 
ern Rep. 284; State v. Miller, 36 La. 
Ann. 158. 

2 Applications for new trials are 
not favored: Berry v. State, 10 Ga. 12. 

3 See III., Office of the Motion. 

# McCable v. Lewis, 76 Mo. 301. 
Contra, Lloyd v. Brinck, 35 Tex. 1. 

5 Rex v. Atkinson, 5 T. R. 437; Rex 
v. Morris, 5 T. R. 438; Williams v. 
Circuit Court, 5 Mo. 248; State ex rel. 
v. Adams, 12 Mo. App. 436, 440; 8s. c. 
84 Mo. 315; Richmond v. Wardlaw, 36 


Mo. 313; Simpson v. Blunt, 42 Mo. 
544. 

6 State v. Adams, 84 Mo. 310; re- 
versing s.c. 12 Mo. App. 4386. The 
statute upon which this practice is 
founded is as follows: ‘‘ Only one new 
trial shall be allowed to either party, 
except: Ist. Where the triers of fact 
shall have erred in a matter of law; 
2nd. When the jury shall be guilty of 
misbehavior.’’ Rev. Stat. Mo. 1879, 
sec. 3705. In construing this statute, 
the court, in the above case, said: 
‘An error in matter of law is one 
which the court ought to have the 
right to correct, at any time during the 
term. For misconduct of the jury the 
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In Louisiana it is held that a justice, like all other magistrates, 
ehas the right to grant a new trial, either on motion of the 
aggrieved party or ex proprio motu, where he considers his 
previous ruling erroneous.! 

2. Necessary to Preserve Errors in the Record for Review — 
(a.) In General. — The motion is necessary to enable the 
court to correct such errors occurring on the trial as do not 
appear on the face of the record proper,’ as where it is insisted 
that there is no evidence to support the verdict,’ or that the 
verdict is against the law and evidence,‘ or that the evidence 
does not authorize the judgment,’ or that there is an error in 
the verdict of the jury,® or where it is alleged that the court 
erred in matters of law, either in admitting or rejecting evidence,’ 
or in giving or refusing instructions,’ or where it is alleged that 
there has been misconduct on the part of the jury,® or that the 
damages assessed are inadequate,” or excessive, or,” in a crim- 


court ought, also, to have the power 
to set aside the verdict, in order to 
maintain its own dignity, and to pre- 
serve the purity of the administration 
of justice. For the causes named in 
section 3705, the court of its own 
motion, may set aside the verdict. 
Its common-law power, in this respect, 
is not abridged by the statute. On 
other grounds than those specified 
in that section, the court cannot, 
of its own motion, set aside the 
verdict.”? 

1 State v. McCrea (La.), 3 Southern 


443; Thompson v. Myrick, 24 Minn. 
4; Volmer v. Stagerman, 25 Minn. 
234. 

5 Reichwald v. Gaylord, 73 Ill. 503; 
McClerkin v. Ewing, 42 Ill. 283; Pottle 
v. McNorster, 13 Ill. 454; Daniels v. 
Shields, 38 Ill. 197; City v. Babcock, 3 
Wall. (U. S.) 240; Decker v. House, 
30 Kan. 614. 

6 Burn v. Dumay, 2 Mo. 102; Mont- 
gomery v. Blair, 2 Mo. 119. 

7 Starner v. State, 61 Ind. 360; 
Rousseau v. Corey, 62 Ind. 250; Fow- 


Rep. 380. As to the power of a court 
to set aside a verdict and grant a new 
trial of its own motion after the expi- 
ration of the statutory time, see VIII., 
3, b. 

2 McAllister v. Conn. Mut. L. Ins. 
Co., 76 Ky. 531, 533; Racer v. Baker 
(Ind.), 11 Western Rep. 816; Harring- 
ton v. Latta (Neb.),36 N. W. Rep. 
364. See III., Office of the Motion. 

3 Byrne v. M. & St. L. Ry- Co., 29 
Minn. 200. 

* McCormick v. Miller, 19 Minn. 


ler v. Young, 19 Kan. 150; Racer v. 
Baker (Ind.), 11 Western Rep. 816; 
Bass v. Elliott, 105 Ind. 517; Crume v. 
Wilson, 104 Ind. 583; Meranda v. 
Spurlin, 100 Ind. 380; Neff v. Reed, 
98 Ind. 341. 

8 Young v. King, 33 Ark. 745; 
Evans v. Lohr, 3 Ill. 511; Higgins v. 
Lee, 16 Ill. 495. 

® Berry v. DeWitt (C. C. U.S.,S. 
D. N. Y.), 27 Fed. Rep. 723. 

10 Mackisor v. Clegg, 95 Ind. 373. 

Ul Ringle v. First Nat. Bank, 107 Ind. 
426, 430. 
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inal case, for an alleged error because of the non-arraignment of 
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The grounds upon which the motion is to be made are ex- 
pressly enumerated in a majority of the practice acts of the 
various States, and include generally such errors in the mode of 
trial as do not otherwise appear on the record, but which are 
proper matters of exception.? In each case the practitioner 
should consult his own State statute. And when no motion for 
a new trial is made in the trial court, to correct such errors the 
weight of decisions hold that they are deemed to have been 
waived, and the appellate court will refuse to review them. 

In New York, where the ‘judgment has been rendered upon 
the verdict of a jury, the statute authorizes an appeal from the 
judgment upon questions of law only, and the party is precluded 
from obtaining a review upon the facts unless he has laid the 


1 Shoffner v. State, 93 Ind. 519; 
Billings v. State, 107 Ind. 54, 57. 

2 Bishop v. Ransom, 39 Mo. 417; 
Beauchamp v. Saginaw M. Co., 50 
Mich. 163; Stoney v. Winterhalter, 11 
Atl. Rep. 611. 

3 McClurkin v. Ewing, 42 Ill. 283; 
Daniels v. Shields, 38 Ill. 197; Pottle 
ve MeWorter, 13 Ill. 454; Reichwald v. 
Gaylord, 73 Ill. 503; McGee v. Rob- 
hins, 58 Ind. 463; Cobb v. Krutz, 40 
Ind. 828; McKinney v. The S. & L. Co., 
51 Ind. 219; Holesapple v. Fawbush, 
51 Ind. 494; N. Y. Ch. & St. L. R. R. Co. 
v. Doane, 105 Ind. 92, *‘A party has 
no abstract, inherent right to a new 
trial. He has a right because, and so 
far only as the statute gives it to him. 
It prescribes the way to obtain it. If 
he fails to pursue this mode he loses 
the benefit of any errors on the trial, 
and is concluded as to all matters oc- 
curring at the trial.” Nesbit v. Hines, 
17 Kan. 316; Grubler v. Ryns, 23 Kan. 
195; Pratt wo. Kelley, 24 Kan. 111; 
Wilson v. Kestter, 34 Kan. 61; Buel- 
tinger v. Hurley, 34 Kan. 585; City of 


foundation for such review by a motion for a newtrial. In such 


Atchison v. Byrnes, 22 Kan. 65; Cropsey 
v. Wiggenhorn, 3 Neb. 108; Wells etal. 
». Preston, 3 Neb. 444; Curtis v. 
Wray, 19 Neb. 581; Singleton v. Boyle, 
4 Neb. 414; Horacek v. Keebler, 5 
Neb. 356; Manning v. Cunningham, 21 
Neb. 288; Light v. Kennard, 11 Neb. 
130; Russell v. State, 13 Neb. 68; Stan- 
ton County v. Canfield, 10 Neb. 390; 
Walrath v. State, 8 Neb. 88; Hosford v. 
Stone, 6 Neb. 381; Horbach »v. Miller, 
4 Neb. 43; Joyner v. Van Alstyne 
(Neb.), 30 N. W. Rep. 944 (20 Neb. 
578); Cropsey v. Wiggenhorn, 3 Neb. 
108; State for use, etc., v. Phares, 24 
W. Va. 657; Danks v. Rodeheaver, 26 
W. Va. 274; Riddle v. Cone, 21 W. Va. 
530; Miller v. Shrewsburg, 10 W. Va. 
115; Vineyard v. Matney, 68 Mo. 105; 
Wetherall v. Harris, 51 Mo. 65; Kauff- 
man v. Harrington, 23 Mo. App. 573; 
Exchange Nat. Bank v. Allen, 68 Mo. 
474; Hatcher v. Moore, 51 Mo. 115; 
Pogue v. State, 13 Mo. 444; Gruen 
v. Bamberger, 25 Mo. App. 89 (contra, 
Fine v. Rogers, 15 Mo. 315); Hill v. 
Alexander, 77 Mo. 296. 


2. 
- 
i 
: 
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case a motion for a new trial in an indispensable preliminary to 
a review upon questions of fact.1. So where facts are not stated 
in a special finding, they are deemed not proved by the party 
having the burden of proof, and the remedy for such imperfect 
finding is by motion for a new trial, in order to have the same 
reviewed, as the appellate court treats the statement of facts in 
the finding as containing all material facts.? Likewise where 
facts stated in a special finding are not warranted by proof.* 
Some cases hold that a motion is necessary in order to obtain a 
review of the decision of a referee, exception merely to his re- 
port being insufficient,* while others hold that in such case the 
motion is not absolutely essential td the right to a review of the 
facts.6 So it has been held that.the motion is not necessary 
where judgment is entered upon the award of arbitrators.’ So, 
in Missouri, proceedings under the statute of wills is summary, 
and the practice act not applying, no motion for new trial is 
necessary.’ 

(b.) Trial by Court Without Jury.— As to the neces- 
sity of the motion where there is a trial by court without 
a jury, the decisions are not in harmony. It has been held 
that an appellate court will not review a case on the ground of 
insufficiency of evidence, unless the question is first presented to 
the trial court in a motion for a new trial,® and it is also as nec- 


1 Baylies on New Trials, 46; Ques- 
tions reserved for the decision of Su- 


235; Glantz v. South Bend, 106 Ind. 305; 
Talburt v. Berkshire Life Ins. Co., 80 


preme Court under R. S. Ind. 1881, 
sec. 630, will not be considered, if 
such question arose upon trial of case 
unless motion for new trial is made 
and exception taken to ruling of court 
thereon. Conner v. Town of Marion 
(Ind.), 14 N. E. Rep. 488; Garver v. 
Daubenspeck, 22 Ind. 238; Love vw. 
Carpenter, 30 Ind. 284; Starner v. 
State, 61 Ind. 360; Rousseau v. Corey, 
62 Ind. 250. 

2 Dodge 
Crawford v. Powell, 


Pope, 93 Ind. 480; 
101 Ind. 421; 


Quick v. Brenner, 101 Ind. 239; In- 
dianapolis, etc., R. Co. v. Bush, 101 
Ind. 582; Quill v. Gullivan, 108 Ind. 


Ind. 434; Ex parte Walls, 73 Ind. 95; 
Vannoy v. Duprez, 72 Ind. 26; Martin 
wv. Canble, 72 Ind. 67; Stropes v. 
Board, etc., 72 Ind. 42; Graham v. 
State ex rel., 66 Ind. 386. 

5 Bartley v. Phillips (Ind.), 13 West- 
ern Rep. 792. 

* Light ». Kennard, 11 Neb. 129, 
130; Simpson v. Gregg, 5 Neb. 237. 

5 Baylies on New Trials, 45; N. Y. 
Civ. Code Prac., sec. 1346, subd. I. 

6 Graves v. Scoville, 17 Neb. 593. 

7 Wetherall v. Harris, 51 Mo. 65. 

® Bills v. Stanton,69 Il]. 51, 55; Helm 
v.Coffey, 80 Ky. 176; Seibel v. Vaughan, 
69 Ll. 257, 260; Snell v. Trustees M. E. 
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essary where there is an agreed statement of facts as where the 
facts are proved by witnesses.!. This rule has also been applied 
to a case in the nature of a bill in eqyity.? On the other hand 
it has been held that the motion is not an indispensable pre- 
liminary to warrant a review,® as proper exceptions to the find- 
ing and judgment will raise the question on an appeal or writ of 
error of the sufficiency of the evidence. The logic supporting 
this rule is that the trial court in arriving at its finding of facts 
distinetly and directly passes upon the sufficiency of the evidence, 
and there is no reason why it should be required to pass upon 
them a second time to entitle a party to review its action in the 
appellate court.® 

(c.) Statutes Dispensing With Motion. — There are statutes 
which provide that the appellate court may review and reverse 
on appeal any judgment or order of the trial court, although no 
motion for a new trial was made in the latter court.6 Yet these 


Church, 58 Ill. 290; Barnes v. Barber, 
1 Gilman (Ill.), 401; Reichwald v. Gay- 
lord, 73 Ill. 503; Choate v. Hathaway, 
73 Ill. 518; Nimmo v. Kuykendall, 85 
lil. 476; Obermier v. Cone, 25 Ark. 
562. 

1 Smith v. Hollis, 46 Ark. 17, 21; 
Gardner v. Miller, 21 Ark. 398; Walker 
v. Swiggart, 21 Ark. 404; King v. Lit- 
tle Rock, 26 Ark. 429. 

2? Spangler v. Brown, 26 Ohio St. 
389; R. S. Ohio, p. 1155, sec. 4. 

3 Baylies on New Trials, p. 45; N. 
Y. Civ. Code Proc., sec. 1346, subd. 1. 

* Hyde Park v. Cornell, 4 Bradw. 
(lil. App.) 602. See Metcalf v. Fouts, 
27 Ill. 104; Mahoney v. Davis, 44 Il. 
291; Jones v. Buffum, 50 Ill. 377; D. 
M. Force Mfg. Co. ». Horton, 74 Ill. 
310; R. S. IIL, p. 782, sec. 61; Davis 
v. Scripps, 2 Mo. 187. 

5 «The statute gives a party the 
right to make the motion below if he 
desires to do so, but does not require 
him to make it as a prerequisite to his 
right to have the question of the suffi- 


ciency of the evidence examined here.”’ 
VOL. XXII. 28 


The St. P. F. M. & Ins. Co. v. Allis, 24 
Minn. 75, 76. ‘* Substantially there is 
a perfect analogy between a decision 
by a chancellor on the facts embodied 
in the record, and a judgment by a 
common-law judge, on facts spread on 
the record by bill of exceptions; and 
we can perceive no consistent reason 
why we should require a motion for a 
new trialin either case, or in the one 
and not in the other.’? Union Ins. Co. 
v. Groom, 4 Bush (Ky.), 289. Inti- 
mation to the contrary in Humphreys 
v. Walton, 2 Bush (Ky.), 580, is merely 
obiter dictum. Id. In equity cases no 
motion is necessary on an appeal from 
final order or judgment, but if taken on 
error to Supreme Court, the same pro- 
cedure must be had as in an action at 
law. Swansen rv. Swansen, 12 Neb. 
210. After rehearing is had, an appeal 
may be taken without a motion for a 
new trial having intervened. State 
ex rel. v. St. Louis, 1 Mo. App. 503, 
505. 

6 Miller’s Annot. Code, Iowa, 1886, 
sec. 3169. Theact authorizes the Su- 
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statutes are usually limited by a provision to the effect that a 
‘+ judgment or order shall not be reversed for an error which can 
be corrected on motion in an inferior court, until such motion is 
made there andoverruled.’*! These statutory enactments exist in 
Iowa, and in that State the latter provision is held to apply only 
to such errors as, without the motion would not be called to the 
attention of the trial court, as the former statute renders it un- 
necessary except in these instances.’ 


Hence, under these stat- 
utes, exceptions must be preserved at the trial to authorize a re- 
view,’ and the necessity of the motion being made below to cor- 


rect errors, ete.,‘ it is not removed by the provision making a 
motion for a new trial unnecessary to secure a review in the ap- 
pellate court.° But errors of law committed by the trial judge 
may be reviewed without the motion.® 

3. Not Necessary where Errors Appear on Face of Record. — 
As above indicated, where material errors appear on the face of 
the record proper and do not grow out of matters on the trial 
the appellate court will consider the appeal, in the absence of 
the motion in the trial court.’ Errors of law that may be taken 


preme Court to treat the case asif a 
motion had been made and entered and 
may be regarded as a standing rule in 
all cases. Coffin v. City Council, 26 
lowa, 515. 

1 Miller’s Annot. Code, Iowa, sec. 
3168. 

2 Brown v. Rose, 55 Iowa, 734; Dre- 
fahl v. Tuttle, 42 Iowa, 177; Presnall 
v. Herbert, 34 Iowa, 539. 

3 Rootv. Ill. Cent. R. R., 29 Iowa, 102; 


Mo. 634; Peltz v. Eichele, 62 Mo.171; 
McIntire v. McIntire, 80 Mo. 470; An- 
cell v. Cape Girardeau, 48 Mo. 80; 
Han. & St.J. R. R. Co. v. Mahoney, 42 
Mo. 467; Bagby v. Emberson, 79 Mo. 
139; Funkhouser v. Mallen, 62 Mo. 
555; Hempstead v. Sone, 2 Mo. 65; 
Bevin v. Powell, 83 Mo. 365; 8. c. 11 
Mo. App. 216; Rankin v. Lawton, 17 Mo- 
App. 574; Lewis v. Moxey, 9 Mo. App. 
597; Busche v. Ravens, 10 Mo. App. 


Eason v. Gester, 31 Iowa, 475; Beems 
v.C.R. I. & P. R. R. Co., 58 Iowa, 150; 
Coats v. G. & C. N.R., 18: Lowa, 277. 

4 Miller’s Anrot. Code, Iowa, sec. 
3168. 

5 Wester v. Cedar Rapids & St. Paul 
R. R., 27 Iowa, 315. 

6 Delvee v. Boardman, 26 Lowa, 
446; Presnall v. Herbert, 34 Iowa, 539. 

7 Benton v. Lindell, 10 Mo. 557; 
Pratt v. Kogers, 5 Mo. 53; Carr v. Ed- 
wards, 1 Mo. 137; Finney v. State, 9 


579; Smith v. Hollis, 46 Ark. 17, 21; 
Steck v. Maher, 26 Ark. 536; Ward v. 
Carlton, 26 Ark. 662; Worthington v. 
Welch, 27 Ark. 464; Union County v. 
Smith, 34 Ark. 684; Douglass v. Flynn, 
43 Ark. 398; Badgett v. Jordan, 32 
Ark. 154. ‘* An error at law in the ren- 
dition of a judgment, perceptible from 
the record, without any reference to 
the proceedings on the trial, as shown 
by the bill of exceptions, does not re- 
quire a motion for new trial.’? Per- 


oo 
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advantage of by a motion in arrest of judgment or by a writ of 
error,' as the question of the jurisdiction of the trial court to 
hear and determine the cause,? or where there is an error in the 
pleading,* as where the petition shows no cause of action, or 
where the court has merely construed pleadings,‘ or where the 
whole cause is decided upon a demurrer, and judgment is ren- 
dered thereon,’ or where errors appear upon face of the judg- 
ment,® or where a verdict is so defective that it will not sustain 
a judgment,’ or where error is alleged in an order of the trial 
court adjudging an execution void for irregularity and directing 
payment to defendant of money arising from the proceeds of 
sale,* or where the trial court has ruled upon a plea of abate- 
ment,’ do not require a motion for a new trial. 

4. Ruling of Trial Court on Motions. —In accordance with 
the principles of the common-law practice, it has been held that 
the appellate court will review the decision of the trial court 
upon motions, although no motion for a new trial is made,” as in 
the disposition of a motion to vacate the judgment." But this 
rule was held not to apply to a motion to set aside an execution,” 
yet it was applied to a motion to exclude the plaintiff's evidence 
and dismiss the writ on the ground that the petition failed to 


cifull v. Platt, 36 Ark. 461. ‘It is not * O’Donohue v. Hendrix, 13 Neb. 
the province of such a motionfora 255; Reid v. Griffith, 63 Mo. 545. 
new trial to bring upon the record ®* O’Connor v. Koch, 56 Mo. 253. 


irregularities that occur in the course Judgment overruling demurrer, though 
of atrial. The facts constituting the erroneous, cannot be made the basis 


error complained of, together with the of motion for new trial. Rogers v. 


exceptions to the ruling of the court, 
should be made to appear by bill of 
exceptions, and the motion for a new 
trial can serve no other purpose than 
to assign the ruling or action of the 
court as error.’? Werner v. State, 44 
Ark. 127. 

1 State v. Marshall, 36 Mo. 400; 
Newlone v. Woodward, 9 Neb. 502, 504. 

* Han. & St. J. R. R. Co. v. Ma- 
honey, 42 Mo. 467; Henderson v. Hen- 
derson, 55 Mo. 534. 

3 State to use, etc., v. Phares, 24 
W. Va. 657, 662. 


Rogers (Ga.), 3S. E. Rep. 451. 

® Union Co. v. Smith, 34 Ark. 684, 
686. 

* Oney v. Clendennin, 28 W. Va. 
34, 44. 

* Slagel v. Murdock, 65 Mo. 522. 

* Bohannan v. State, 15 Neb. 212. 

1 Parker v. Waugh, 34 Mo. 340; 
Bruce v. Vogel, 38 Mo. 100. 

11 McDonald v. Cooper & Co., 32 
Kan. 61. 

Bishop v. Ransom, 39 Mo. 417. 
See Banks v. Lades, 39 Mo. 406. 
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state a cause of action,' where the motions and exceptions are 
preserved of record by a bill of exceptions, so that the errors of 
the court appear upon the record.? 

5. Criminal Cases. — These rules apply with equal force to 
criminal cases.* But by statute in Texas and Arizona where a 
defendant has failed to move for a new trial, he is nevertheless 
entitled, if he appeals, to have a statement of the facts certified 
and sent up with the record.‘ 


V. Wuo May Make Tue Morion. 


1. General Rule.—It may be stated asa general rule that 
no one buta party to the action or proceeding is entitled to make 
an application for a new trial. Hence in an action against an 
agent for acts done as such agent, the principal cannot make the 
motion, without the consent of his agent.’ So one nota party to 
the record of judgment cannot apply for a new trial, though 
such stranger has become a subsequent purchaser of lands upon 
which the judgment has become a lien.?. Where the application 
is made after the term of court at which the judgment was ren- 
dered, all persons should be made parties that were parties to 
the original action.® 

2. ** Party Aggrieved.’’ — Many statutes provide that * the 
party aggrieved ’’ is the proper one to move for a new trial,’ and 
it follows that he must be a party to the action or proceeding, 


for, ordinarily one who is not a party toa cause cannot, ina 
legal sense, be aggrieved or affected by a decision or judgment 


therein. Any party against whom a verdict has been rendered, 
or a judgment entered is ** aggrieved,’ and entitled to present 


1 Butler v. Lawson, 72 Mo. 227. 

2 O’Connor v. Koch, 56 Mo. 253. 

3 State v. Stiffin, 22 W. Va. 771; 
State v. Hall, 26 W. Va. 236, 238; 
State v. Marshall, 36 Mo. 400. 

* Texas Penal Code, 1879, art. 784; 
Rey. Stat. Ariz. 1887, par. 1763. 

5 Rogers v. Hoenig, 46 Wis. 361; 
Cent. RK. R. & Banking Co. v. Craig, 59 
Ga. 183; Estate of Aveline, 53 Cal. 259. 
The Missouri statute provides that the 
court shall grant a new trial, etc., ‘‘on 


motion of the proper party.’? R.S. 1879, 
sec. 3704. 

® Rogers v. Hoenig, 46 Wis. 361. 

T Packaid v. Smith, 9 Wis. 184. See 
Ward v. Clark, 6 Wis. 509; Haner’s 
Appeal, 5 Watts & Serg. (Pa.) 478. 

8 Carver v. Compton, 51 Ind. 451. 

® Comp. Laws of Kan. 1885, p. 642, 
sec. 4116; Rev. Stat. Idaho, 1887, sec. 
4439; Cal. Code Civil Proc., sec. 657; 
Miller’s Annot. Code, Iowa, sec. 
2837. 
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the motion. The mere existence of the verdict or judgment 
against him, although no actual injury has resulted therefrom, 
is sufficient to make him a * party aggrieved.’” A party to a 
cause may be ‘aggrieved,’ although there be a verdict in his 
favor, if it be for an inadequate sum,! or he may be aggrieved 
where the finding of facts be against him, but the conclusions of 
law and judgment be erroneously in his favor.’ It is believed 
that the interpretation given to the words ** party aggrieved ” 
in construing statutory provisions as to appeals, should, by an- 
alogy, apply to motions for new trials. In appeals the general 
test, of whether or not a party is aggrieved, is this: Is there a 
judgment against him?* The fact that the judgment is void does 
not change the rule.‘ 

3. In Cases of Joint Judgments. — Where there is a joint 
judgment rendered against two parties, either may make the 
application for a new trial. So where there is a joint finding 
against two defendants, the evidence being insufficient as to one, 
either may present the application, both being entitled to a new 
trial. Under astatute providing that judgment may be rendered 
for or against one or more of several defendants; or which au- 
thorizes the court, when practicable, to determine the ultimate 
rights of the parties on each side, as between themselves and 
give judgment accordingly, where two joint and several obligors 
on a promissory note, unite in their answer, and make the same 
defense, and the verdict of the jury is against both, either party 
may make the motion, and the court may grant a new trial as to 
one, and not as to both of the defendants.”. The same rule ap- 
plies as to a judgment against two joint tort feasors.$ 

On motion to distribute money, where several independent 
claimants compete for the fund, and the whole is awarded to one 
party, a portion of the defeated parties may move for a new 


1 Mariam v. Dougherty, 46 Cal. 5 Palmer v. Kennedy, 7 J. J. Mar. 
29. (Ky.) 500. 
° Brady v. Feisil, 54 Cal. 181. ® Sperry v. Dickinson, 82 Ind. 132, 
8 Adams v. Woods, 8 Cal. 315; 2 138. 
Hayne on New Trials, sec. 203, p. 7 Gordon v. Pitt, 3 Iowa, 385. 
613. 


S Tenpenning v. Gallup, 8 Iowa, 75; 
* Livermore v. Campbell, 52 Cal.75; Heffner v. Moyst, 46 Ohio St. 112, 113; 
Bond v. Pacheca, 30 Cal. 533. Hayden v. Woods, 16 Neb. 306. 
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trial, without making the others parties to the motion. 
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The 
successful claimant and the custodian of the funds, are the only 
necessary parties besides the movers.! 

4. Joint Motions. — A joint motion for a new trial is allowed. 
But such a motion cannot be made unless all the parties joining 
therein are entitled to make it.? 


Thus where the finding and 


judgment are in favor of one defendant and against the other, a 


joint motion will not avail either of them.® 


And the assignment 


as to all the parties joining in the motion, to be available, must 


be well made.? 


5. Criminal Cases. —In criminal prosecutions the State is 
not entitled to move for a new trial, this right belonging exclu- 


sively to the accused 


A proceeding by information for the 


condemnation of intoxicating liquor, kept for illegal sale, is in 
its nature criminal, and precludes the State from making a mo- 


tion for a new trial.® 


6. In Real Estate Actions.— In action for recovery of real 
estate no one not concluded by the judgment is entitled to make 


the motion. 


' London v. Coleman, 59 Ga. 653. 
* Feeney v. Mazelin, 87 Ind. 226, 
230; First Nat. Bk. v. Colton, 61 Ind. 
153. Same rule applies to joint de. 
murrer. Estep v. Burke, 19 Ind. 87; 
Teter v. Hinders, 19 Ind. 93. 

8’ Robertson v. Garshwiler, 81 
463. 

* Boyd v. Anderson, 102 Ind. 217, 
221; Wolfe v. Kable, 107 Ill. 565; 
Sperry v. Dickinson, 82 Ind. 132, 138. 

> Howell’s Annot. Mich. Stat. 1882, 
sec. 9576; Gen. Stat. Neb., sec. 490; 
Laws of Ohio, sec. 7350; Rev. Stat. 
Wis., p. 1102, sec. 4719; Comp. Law 
Kans. 1885, Dassler, p. 748, sec. 4981; 
1 Ill. Stat. (Starr & Curtis Ed.) par. 497, 
p. 867; Rev. Stat. Ariz. 1887, par. 1756; 
1 Rev. Stat. Mo. 1879, sec. 1965: Texas 
Penal Code, 1879, art. 776; Miller’s 


Ind. 


Annot. Code, Iowa, 1886, sec. 4490. 
Certain 


State v. Intoxicating 


It is limited to the party against whom the judg- 
ment is rendered, his heirs, assigns and representatives,’ or one 


Liquors, etc., 40 Lowa, 95. Search and 
seizure under Maine liquor laws is 
criminal within meaning of R. S. Me., 
ch. 77, sec. 82; State v. Liquors, etc. 
(Me.), 12 Atl. Rep. 794; State v. Rob- 
inson, 49 Me. 285. 

7 Hunter v. Chrisman, 70 Ind. 439; 
see Shuman v. Gavin, 15 Ind. 93; Shu- 
craft v. Davidson, 19 Ind. 98; Bender 
v. Sherwood, 21 Ind. 167; Zimmerman 
v. Marchland, 23 Ind. 474; Moore v. 
Seaton, 31 Ind. 11; Truitt v. Truitt 
37 Ind. 514; Starr & Curtis’ Annot 
Stat. Ill., p. 983, par. 35; Rev. Stat. Ind. 
1881, sec. 1064; R. R. Co. vx. McBroom, 
103 Ind. 310; 2 Howell’s Annot. Stat. 
Mich., sec. 7822; People v. Wayne 
Cir. Judge, 21 Mich. 372. Right to, 
upon payment of costs and damages 
is absolute. Dennison v. Genesee Cir. 
Judge, 37 Mich. 285; Forsythe v. Van 
Winkle, 9 Fed. Rep. 247. 
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claiming under such party.'| A purchaser at a forclosure sale is 
an assignee, within the meaning of a statute authorizing the va- 
cation of a judgment in ejectment and the granting of a new 
trial ** upon the application of the party against whom it was 
rendered, his heir, devisee or assignee.’’ * So a lessee of a lease- 
hold fora term of years, in an action to recover possession is 


entitled to present the motion.’ 


But a motion made by an 


attorney who is not shown to have any authority, upon behalf 
of a party whose interest appears doubtful, in an action of eject- 
ment, on a consent judgment, will be denied.‘ 


VI. Court ty WuicH THE MoTION SHOULD BE MADE. 


All courts of general common-law jurisdiction may entertain 
a motion for a new trial founded upon trials conducted therein, 
whether the power is given by statute or not; the statutory pro- 
visions being rather a limitation upon, than a grant of power.’ 
This rule has been maintained for more than two centuries. 
But courts of inferior or limited jurisdiction cannot, in the ab- 
sence of express statutory grant, thus control their verdicts or 


judgments.® 


other inferior courts possess no power in this respect.® 


Accordingly it has been held that probate,’ and 


This 


power is conferred upon justices of the peace in many States; ® 


1 Miller’s Annot. Code, Iowa, 1886, 
sec. 3268; Williamson v. Wackenheim, 
62 Iowa, 196. 

2 Howell v. Leavitt, 90 N. Y. 238. 

3 Campbell v. Hunt, 104 Ind. 210. 

4 Sacia v. O’Connor, 58 How. Pr. 
(N. Y.) 420. 

5 Commonwealth v. McElhany, 111 
Mass. 439; Com. v. Green, 17 Mass. 
515. 

6 Gen. Stat. Mass., ch. 115, sec. 6; 
ch. 129, sec. 67; ch. 178, sec. 7; Bor- 
rowscale v. Bosworth, 98 Mass. 34; 
Commonwealth v. Scott, 123 Mass. 
418. The Common Pleas Courts of 
Rhode Island cannot grant: Brayton 
v. Dexter (R. I.), 12 Atl. Rep. 132. 

7 Bartling v. Jamison, 44 Mo. 
141, 

8 People v. Sessions of Chenango, 


but it is usually limited to non-suits and judgments by default.” 


2 Caines (N. Y.), 319. 
New Trials, sec. 6. 

* See VIII., 2; Comp. Law Kan. 
1879, p. 718; Kerner v. Petigo, 25 Kan. 
652; Comp. Stat. Neb. 1881, p. 646, 
sec. 983; Cal. Code, sec. 1451; Rev. 
Stat. Ariz. 1887, par. 1447; 2 Rev. Stat. 
W. Va., ch. 110, sec.74; Ark. Dig. 1884, 
sec. 4071, 4072; Holton v. Greenwell, 
4 Dana (Ky.), 633; Code South. Car., 
secs. 87, 88. 

1” Downing v. Garner, 1 Mo. 751; 
Carson v. Tate, 8 Mo. 45; Fenton v. 
Russell, 6 Mo. 143; 1 R. S. Mo. 1879, 
sec. 2949. In Nebraskaa justice can- 
not grant except for fraud, partiality 
or undue means; State ex rel. Carter 
v. King (Neb.), 37 N. W. Rep. 310; 
Templin v. Snyder, 6 Neb. 49; Cox v. 
Tyler, 6 Neb. 297. 


See Hayne’s 
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Where the right is not expressly given by statute, a justice is not 
warranted in hearing the motion. 

The legislature of a State cannot in ordinary cases between in- 
dividuals grant a new trial,’ but may do so where final judgment 
has been rendered in favor of the State.? 

In the absence of statutory regulations, it may be stated as a 
general rule that the application for a new trial should be ad- 
dressed to the judge who tried the cause. 
exist in many states.* 

Under the Massachusetts statute the Supreme Judicial Court of 
that State is authorized to grant a new trial after sentence of 
death has been passed and a warrant issued by the governor and 
council for its execution.* Some statutes confer upon a special 
judge the same authority to entertain the motion as the regular 
judge.’ Where a trial court is composed of several judges, the 
application should be made to the one who heard the case. He 
cannot refuse to hear it, or transfer the cause and motion to any 
one of his colleagues for tinal disposition.’ There are instances 
where the motion may be made before a judge other than the 
one who tried the case, as where a judge dies, or resigns, or 
where his term has expired, in either event his successor may 
hear the motion.’ 


Statutes so providing 


VII. Waiver or Ricut To Make THE Motion. 
1. General Rules.— A party may waive a future contingent 
right, as well as one which he presently has, hence a party may, 


1 Davis v. Pres., etc., of Menasha, 
21 Wis. 491. 

2 Calkins v. State, 21 Wis. 501; 
People v. Frisbie, 26 Cal. 135. 

3 2 Rev. Stat. W. Va., ch. 157, sec. 
15; Lowe v. Foulke, 103 Ll. 58. 

* Gen. Stats. ch. 173, sec. 7; Com- 
monwealth v. McElhaney, 111 Mass. 
439. In this case, it is said: ‘‘ This 
court by virtue of its general jurisdic- 
tion, and independent of any special 
authority conferred upon it by statute, 
had the power to grant new trials, 
even in capital cases. Com. v. Green, 
17 Mass. 515. But whether an inferior 
court was authorized to grant a new 


trial on the merits in any case, civil or 
criminal, was at least doubtful. Bac. 
Abr., Trial, L.; 13 East, 416 note. 
The King v. Mayor of Oxford, 3 Nev. 
& Man. 877; People v. Justices of 
Chenango, 1 Johns. Cas. 179; 8. c. 2 
Caine’s Cas. 319.”’ 

5 Rev. Stat. W. Va., ch. 36, sec. 20. 

6 Voullaire v. Voullaire, 45 Mo. 
602. 

7 Life & Fire Ins. Co. ». Wilson, 8 
Pet. 291; 2 Rev. Stat. W. Va., ch. 110, 
sec. 74. May be made before judge 
other than the one who tried the case: 
C. P. and L. W. R. R. Co. v. Marseilles, 
107 Ill. 313. 
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either by stipulation before trial,! or by acts waive his right to 
make a motion for a new trial, either in a civil? or criminal 
case.® It has been held that the right to make the motion upon 
the ground of the admission and exclusion of evidence is waived 
by presenting a demurrer thereto; * the contrary has also been 
held.® So, where the motion is put upon the ground of improper 
conduct of the jury, it must appear that the mover called the at- 
tention of the trial court to the same at the time it was discov- 
ered, or as soon thereafter as the course of proceedings would 
permit, or he will be held to have waived it, unless it be a mat- 
ter he could not waive, or which could not have been obviated 
by directing the mind of the court to it.6 The knowledge of 
counsel of such matters is the knowledge of the client.7_ It may 
be laid down as a general proposition, that all errors or supposed 
errors occurring at the hearing, upon which a motion for a new 
trial may be based and which require exceptions, in order to pre- 
serve the same inthe record for review, are waived unless prop- 
erly excepted to. In actions for the recovery of real property, 
in which by the statutes of all the States, a new trial is granted, 
as of course, upon mere application of the defeated party, the 
right to make is not waived because the petition sets up a claim 
for mesne profits, or because an equitable defense and a claim for 
equitable relief is set up.® 

Where a notice of intention to move for a new trial is required, 
a failure to file it in time is a waiver of the right to move for a 
new trial. So a failure to move for a new trial within the statu- 
tory time, is ordinarily regarded as a waiver. So neglect to 


1 Ladd v. Hildefrant, 27 Wis. 135. 40 Iowa, 662; Lee v. McLeod, 15 Nev. 


2 Hackley v. Muskegon Cir. Judge, 
58 Mich. 454. 

3 State v. Hall, 26 W. Va. 236, 238. 

* Stockwell v. State, 101 Ind. 119; 
Ruddell v. Lyner, 87 Ind. 529. 

5 Mo. Pac. Ry. Co. v. Goodrich 
(Kan.), 16 Pac. Rep. 439. 

6 Flesher v. Hale, 22 W. Va. 45, 48; 
Dilworth’s Case, 12 Gratt. 689; Cole- 
man v. Moody, 4 H. & M.1; Dower v. 
Church, 21 W. Va. 23; Fox v. Hazel- 
ton, 10 Pick. 275; Oleson v. Meader, 


158; State v. Fuller, 34 Conn. 280; 
Dolloff v. Stimpson, 33 Me. 546; Mar- 
tin v. Tidwell, 36 Ga. 332; Parks v. 
State, 4 Ohio St. 234; State v. Daniels, 
44 N. H. 383. 

7 Russell v. Quinn, 114 Mass. 103; 
Fessenden v. Sayer, 53 Me. 531; Parker 
v. State, 55 Miss. 414; Cox v. People, 
80 N. Y. 500. 

5 Cheesebrough v. Parker, 25 Kan. 
566. 
® Cooney v. Furlong, 66 Cal. 520. 
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prepare and serve a proper statement of the case within the 
statutory time (where this preliminary is required) is a waiver 
of the right to move for a new trial.! 

Taking an appeal from the judgment is a waiver of the right 
to present the motion.’ 

2. Effect of Other Motions.—The motion for a new trial 
may be made after previous motion to set aside the judg- 
ment has been denied. So a motion for judgment on 
special findings non obstante veredicto does not preclude a 
motion for a new trial.‘ It has been held that a motion for a 
new trial anda motion for judgment, notwithstanding the ver- 
dict, are not inconsistent, but may stand together.’ It has also 
been held that a motion in arrest of judgment and a motion fora 
new trial may be pending at the same time,® that they may both 
be made successively in the same case, and that it is not material 
which is made first; ‘ while, qn the other hand, it is held that the 
motion for a new trial should be first made,* for, it is said that, 
according to the strict rules of practice a motion in arrest of 
judgment is a waiver of a motion for a new trial.* Hence, 
where a party files both motions, and has the motion in arrest 

1 Cooney v. Furlong, 66 Cal. 520; ful motion in arrest of judgment, is 
Campbell v. Jones, 41 Cal. 515; more a matter of practice than a legal 

hompson v. Lynch, 43 Cal. 482; rule. The practice is different in the 
Stoyell v. Cole, 19 Cal. 602. different courts. In the Court of 
2 Corbett v. Swift, 6 Nev. 194. Exchequer, a motion in arrest of 


8 Hayden v. Johnson, 59 Ga. 105. judgment was refused because it was 
*C.&N.W. Ry. Co. v. Dimick, 96 not made within the first four days of 


Ill. 42; Indianapolis, etc., R. R. Co. v. 
McCaffrey, 62 Ind. 552; Brannon v. 
May, 42 Ind. 92; Stone v. Hawkeye 
Ins. Co., 68 Lowa, 737; Nixon v. Dow- 
ney, 49 Iowa, 166, distinguished. 

® Fisk v. Henarie (Ore.), 13 Pac. 
Rep. 760. See Nixon v. Downey, 49 
Iowa, 166, 

® Habersham v. Welter, 59 Ga. 11. 

7 Jewell v. Blandford, 7 Dana (Ky.), 
473. 

* Hall v. Nees, 27 Ill. 411. 

® Candler v. Hammond, 23 Ga. 492, 
496, court said: ‘‘ Whether a motion 
for a new trial can be made in the 
courts of England, after an unsuccess- 


the term, next after the trial of the 
cause, and because it was made after 
a rule nisi for a new trial had been 
disposed of. Lane v. Crockett, 7 
Price, 566. In the King’s Bench a 
motion in arrest of judgment may be 
made at any time before judgment en- 
tered up, and even aftera rule for a 
new trial has been discharged. 1 
Sellon’s Pract. 497; Common Pleas 
same, Jb. 482. * * * The practice 
is somewhat different in relation to 
motions for new trial. Sellon’s 
Practice of K. B. and C. P., says 
that motion in arrest of judgment 
may be made after a motion for new 


MOTIONS FOR NEW TRIAL. 437 


disposed of, and permits judgment to be rendered without di- 
recting the attention of the court to the other motion, he will be 
held to have waived it.! In Missouri, a motion for a new trial 
‘cannot be made after a motion in arrest has been filed and over- 
ruled, as the latter motion presupposes and admits the verdict to 
be right,’ but where both motions are filed on the same day and 
the motion for a new trial is first disposed of, the latter may be 
considered on appeal.*? And where both motions, having been 
tiled on the same day and acted upon at the same time, the pre- 
sumption is that they were disposed of in the proper order.‘ 


VIII. Time Wuicu THe Morion SHOULD BE MADE. 


1. In General. — At common law and in chancery, the time 
of making the motion was matter of practice controlled by rule 
of court. It remains so unless the statute has regulated the 
practice. But where the statute has not, and the court has no 
rule upon the subject, it is largely within the discretion of the 
judge before whom the motion is made, to decide in each in- 
stance, whether or not it is made in time. Where the motion is 
made before trial it presents no question and cannot be consid- 
ered.® Thus, in a trial without a jury where findings are re- 
quested and judgment is entered before they are made, it is 
merely provisional, and will not be deemed perfected so that a 
new trial can be based upon it until the findings are complete.’ 
But after a trial and decision upon the main issue, the motion 
should be presented, although subsidiary matters (e.g., an ac- 
counting ) are reserved for future disposition.*® 

2. Statutory Provisions — Civil Cases. —In Georgia the ap- 
plication for a new trial, except in ‘‘ extraordinary cases,’’ must 


trial, but not vice versa. ‘In extraor- 
dinary cases, however, it has been 
held that a motion for a new trial will 
be entertained after a motion in ar- 
rest of judgment.’? Tidd’s Prac. 913. 

1 The decision seems to rest upon 
the ground of delay in failing to call 
up the motion for new trial. Hall v. 
Nees, 27 Ill. 411. 

* Craig v. Mississippi Mills, 12 Mo. 
App. 585; Carrington v. Hancock, 23 
Mo. 299; McComas v. State, 11 Mo. 116. 


8’ Farmer’s Bank v. Bayliss, 41 Mo. 
275, 286. 

* Water Imp. Co. v. Gildersleeve 
(N. M.), 16 Pac. Rep. 278. 

5 Conklin v. Hinds, 16 Minn. 457, 
467. 

® Ikerd v. Beavers, 106 Ind. 483, 
492; Pence v. Garrison, 93 Ind. 345. 

7 People v. Circuit Judge, 34 Mich. 
62. 

* Ashton v. Thompson, 28 Minn. 
330. 
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be made during the term at which the trial was had.' 
it cannot be made after the trial term.’ 
made during the trial and before tinal judgment is entered.’ 
Terfnessee it must be made during the term.‘ 


In Florida 
In Illinois it must be 


In 
In Indiana, it may 


be made at any time during the term, unless the cause is discov- 
ered afterwards,® ** and if the verdict or decision be rendered on 
the last day of the session of any court or on the last day of any 
term, then on the first day of the next term of such court, 


whether general, special, or adjourned.” 


In Arizona and 


Texas it must be within two days thereafter, if the term of court 
shall continue so long, if not, then before the end of the term,’ 


1 Ga. Code, 1882, sec. 3719. 

2 McClellan’s Dig. Fla., p. 453, sec. 
1; Palatka & I. R. Ry. Co. v. State 
(Fla.), 3Southern Rep. 158. 

3 1 Starr & Curtiss Annot. Stat. IL, 
p. 1818, par. 57; Campbell v. Conover, 
26 Til. 64. In time if made at term 
though judgment on special findings 
of jury hassbeen entered at previous 
term and set aside on appeal: Chicago, 
etc., R. R. Co. v. Dimick, 96 Ill. 42. 

* Code of Tenn. 1884, sec. 3832. 

5 Smith v. Little, 67 Ind. 549. 

* R. S. Ind. 1881, sec. 561; Dodger, 
Pope, 93 Ind. 480. In proper case, 
motion for new trial may be filed after 
the entry of judgment. Cox v. Baker 
(Ind.), 14 N. E. Rep. 740; Hinkle v. 
Margerum, 50 Ind. 240; Beals v. Beals, 
20 Ind. 163. On ground of disqualifi- 
cation of jury, must be made before 
verdict — too late after. Held waived, 
though disqualification wholly un- 
known to party at time jury sworn 
under practice of drawing jurors in 
Federal courts: Bremer v. Jacobs, 22 
Fed. Rep. 217, 233. In partition made 
at term at which finding was made or 
verdict was rendered, except in the 
civil cases by consent. Jones v. Jones, 
91 Ind. 72,76; sec. 561 R. 8. Ind. 1881. 
** Decision,’’ as used in sec. 561 means 
* finding.’’ Christy v. Smith, 80 Ind. 


and in Arkansas,® Iowa,’ Kansas,” Kentucky,!' Nebraska” and 


873; Wilson v. Vance, 55 Ind. 394. 
Also applies to partition suits: R. S. 
1881, Ind. sec. 1188. 

7 Ariz. Rev. Stat. 1887, par. 836; 1 
Tex. Civil Stat. (Sayles’ ed.), art. 
1371. In Texasit may be made within 
two days after the execution of a writ 
of inquiry: Edwards v. James, 13 Tex. 
52; Roseboro v, Thompson, 1 App. C. 
C., sec. 19. 

8 Ark. Dig. 1884, sec. 5153; Nichols 
v. Shearon (Ark.), 4 Southwest. Rep. 
167. 

® Miller’s Annot. Code, Iowa, 1886, 
sec. 2838; Stiles v. Est. of Botkin, 30 
Iowa, 60. The fact that the court is 
not in session for a few days after ver- 
dict, in the midst of the term, will not 
prolong the time for filing such motion. 
Ewaldt v. Farlow, 62 Iowa, 212. 

10 Comp. Laws Kan. 1885, sec. 4118. 

ll Harris v. Ray, 15 B. Mon. (Ky.) 
631; Long v. Hughes, 1 Duv. (Ky.) 
387; White v. Crutcher, 1 Bush (Ky.), 
472; Humphreys v. Walton, 2 Bush 
(Ky.), 581. Prior to code, sec. 371, 
motion could have been made at any 
time during term: Grant v. Shelton, 3 
B. Mon. (Ky.) 420. 

122 Comp. Stat. Neb. 1881, p. 572, 
sec. 316; Wells, Fargo & Co. v. Pres- 
ton, 3Neb. 444, Statute is mandatory 
Fox v. Meacham, 6 Neb. 530. 
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Ohio,' it must be within three days thereafter, unless the party is 
‘‘ unavoidably prevented’’ (this exception does not appear in 
the Iowa statute), except upon the ground of newly discovered 
evidence. This same limitation as to time exists in Massachu- 
setts, where the motion is made for errors of the court in matters 
of law.? In Missouri the motion must be made ‘* within four 
days after the trial, if the term shall continue so long, and if not 
then before the end of the term.’’* In California, the motion 
must be made as soon as practicable after the completion of the 
moving papers, or if the motion is made upon the minutes of 
the court, as soon as practicable after the notice is filed.‘ 
In Idaho and Nevada the application shall be made at the earliest 
period practicable after filing the affidavit and statement.’ In 
Minnesota there is no statutory limit as to time, except where 
the motion is made upon the minutes, when it must be made 
during the trial term, but in that State it is held (1) that the 
motion must be made before judgment if the party have a ‘* rea- 
sonable opportunity ’’ to make it, (2) but if not he may make 
it afterwards within the time for taking an appeal from the judg- 
ment, (3) yet the party must use due diligence, or he will use 
his right to move, and (4) these rules apply whether the cause 
is tried by a jury, a referee or the court. In Alabama, the 
party may apply for a retrial at any time within four months 
after the rendition of the judgment, upon the ground of surprise, 
accident, mistake or fraud ;‘ but in condemnation proceedings 
the new trial must be applied for ** within ten days after the as- 
sessment but not afterwards.’’* In Oregon the motion must be 
made at the trial term and within one day after the rendition of 


1 Laws of Ohio, 1880, sec. 5307; 
Markward v. Doriat, 21 Ohio St. 637. 

2 Pub. Stat. Mass. 1882, ch. 153, 
sec. 9. 

31. R. S. Mo. 1879, sec. 3707; 
Moran v. January, 52 Mo. 523; Honey 
v. Honey, 18 Mo. 466. 

* Cal. Code Civil Practice, sec. 660; 
1 Hayne on New Trials, sec. 164. 

5 Stevens v. N. W. Stage Co., 1 
Idaho (N.s.), 604; Nev. Practice Act, 
sec. 198; Nev. Comp. Laws, 1259. 


® Kimball v. Palmerlee, 29 Minn. 
302; Groh v. Bassett, 7 Minn. 325; 
Cochrane v. Halsey, 25 Minn. 52. In 
Wisconsin the motion cannot be made 
on the judge’s minutes after the trial 
term. Dunbar v. Hollinshead, 10 Wis. 
505; Prentiss v. Danaher, 20 Wis. 311; 
Gaus v. Harmison, 44 Wis. 323; Whit- 
ney v. Karner, 44 Wis. 563. 

7 Laws of Ala. 1876, sec. 3161. 

8 Laws of Ala. sec. 1876, 3593. 
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the verdict or decision,’ unless the decision is rendered in vaca-~ 
tion upon trial by the court, when it must be filed within twenty 
days from the date of the decision, except where the next regular 
term commences within less than twenty days, then such motion 
shall be filed upon the first day of such term.’ In Michigan, in 
condemnation proceedings, the new trial must be applied for 
** within two days after rendition of verdict.’’* By statute of 
many States a justice of the peace is permitted to entertain a mo- 
tion for a new trial, under limitations, where it is made within 


the prescribed time. 
the foot-notes.* 


Many of these provisions will be found in 
Where the motion is filed after the statutory 


time it is too late,> and should be overruled, unless it comes 


within a statutory exception.® 


3. When the Motion may be made after Statutory Time.— 


(a.) Statutory 


! 1 Hill’s Annot. Laws Oregon, sec. 
236. 

2 Ib., sec. 237. 

1 Howell’s 
1299, sec. 11. 

* Arkansas.— Within ten days after 
judgment, in trial by justice, but not 
by jury. Ark. Dig. 1884, secs. 4071, 
4072. 

Kansas.— In trial by justice, without 
jury. Cannot entertain motion after 
five days from judgment. Com. Laws 
Kan. 1879, p. 718; Kerner v. Petigo, 
25 Kan. 652; Woodward v. Trask Fish 
Co., 16 Pac. Rep. 456. 

Nebraska.— Within four days after 
entering judgment. Comp. Laws Neb. 
1881, p. 643, sec. 983. 

South Carolina.— Within five days 
after judgment. Code S. C., secs. 87, 
88; Lawrence v. Isear (S. C.), 3 S. E. 
Rep. 222; Abrams »v. Carlisle, 18 S. C., 
245. 

Texas.— Within five days after ren- 
dition of judgment. Rev. Stat. Tex. 
1879, art. 1624. 

5 Soper v. Medberry, 24 Kan. 128; 
Evansville v. Martin, 103 Ind. 206; 
Patterson v. Jacks, 59 Iowa, 633; 


Annot. Stat. Mich. 


Exceptions —1. Grounds 


Discovered After 


Deering v. Johnson, 33 Minn. 97; Conk- 
lin v. Hinds, 16 Minn. 411, 457; Kim- 
ball v. Palmerlee, 29 Minn. 302. 

6 Error to grant motion after lapse 
of time in absence of showing that he 
was ‘‘unavoidably prevented ’’ (stat- 
ute exception). Osborne v. Hamilton, 
29 Kas. 1, 4; Odell v. Sargent. 3 Kas. 
80; McDonald v. Cooper, 32 Kas. 60; 
Mitchell v. Milhoan, 11 Kas. 617; Nes- 
bit v. Hines, 17 Kas. 316; Fowler v. 
Young, 19 Kas. 150; Soper v. Med- 
berry, 24 Kas. 128; Campbell v. Cov- 
over, 26 [11.64; Boardman v. Beckwith, 
18 Iowa, 292; Clinton Nat. Bk. v. 
Graves, 48 Lowa, 228, 230; Patterson v. 
Jack, 59 Iowa, 632. Delay to file mo- 
tion for new trial until after statutory 
time because motion for judgment up- 
on special findings of jury remain un- 
disposed of, fatal. City of Osborne v. 
Hamilton, 29 Kan. 1, Civil Code, sec. 
308. Defendant was convicted and 
moved in arrest of judgment, case 
went to S.C. on acertificate of a divis- 
ion of opinion. After decision of that 
court defendant moved in this court 
for new trial. Held, too late. U.S. 


v. Simmons, 14 Blatch. C. C, 473. 
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Term.— Most of the statutes permit the motion to be filed after 
the trial term, where by reasonable diligence, the grounds upon 
which the motion is based could not be discovered during the 
term. Thus in Alabama where a release or discharge is claimed 
upon any writing which is lost or mislaid (and where the party 
is unable to prove by secondary evidence), but which is found 
after the term, a retrial may be had at any time within two years 
after judgment.! In Arkansas,’ Indiana,® lowa,* Kansas,’ Ken- 
tucky,® and Ohio.’ Where the ground is discovered after the 
trial term, the motion must be made ‘* not later than the second 
term after discovery,’ but in Arkansas no application shall be 
made ** more than three years after the final judgment was ren- 
dered ;’’ in Indiana,’ Iowa,” Nebraska," Ohio,” and Wisconsin,” 
no application shall be made more than one year after final judg- 
ment." 

Under most of the statutes, the motion may be made upon the 
ground of newly discovered evidence after the trial term, yet the 
limitations just stated usually apply to this as to other grounds 
discovered after term. The application must show diligence.” 


1 Laws of Ala. 1876, sec. 3160. 
2 Ark. Dig. 1884, sec. 5155. 


‘14 In Georgia where the application 
is made after adjournment of court 


3 Rev. Stat. Ind. 1881, sec. 563. 

4 Miller’s Annot. Code, Iowa, 1886, 
sec. 3155. Ground discovered so near 
the close of the term that application 
cannot be made at that term, may be 
made at following one. Alger v. Mer- 
ritt, 16 Lowa, 121. 

5 Comp. Laws Kan. 1885, sec. 4120. 
® Civil Code. Ky., sec. 344. 

7 Laws of Ohio, 1880, sec. 5309. 
8 Ark. Dig. 1884, sec. 5155. 

9 Rev. Statutes, 1881, sec. 
Roush v. Layton, 51 Ind. 106. 

1” Miller’s Annot. Code, 1886, sec. 
3155; Gray v. Coan, 48 Iowa, 424; 
Bond »v. Epley, 48 Towa, 600. 

1 Comp. Stat. Neb. 1881, 573, sec. 
318. 

2 Laws of Ohio, 1880, sec. 5309. 

8 Rev. Stat. Wis. 1878, sec. 2879; 
Smith v. Smith, 51 Wis. 665. 


563 ; 


‘some good reason must be shown 
why the motion was not made during 
the term, which shall be adjudged by 
the court.’? Ga. Code, sec. 3721. In 
South Carolina where the action was to 
recover personal property, and the ver- 
dict was so vague and indefinite that 
it did not identify the property, the 
motion may be made at the third term, 
more than a year after trial, notwith- 
standing provisions of the Code, sec. 
289, requiring the motion to be made 
at the trial term or the next. Eason v. 
Miller, 18 S. C. 381. 

Alger v. Merritt, 16 Iowa, 121; 
Stuckslager v. McKee, 40 Iowa, 212; 
First Nit. Bk. v. Murdough, 40 Iowa, 
26; Miller v. Albaugh, 24 Iowa, 128; 
Stinanan v. Breath, 36 Iowa, 73;. Roth 
v. Brewster (lowa), 36 N. W. Rep. 
649; Greenwalt v. Tucker, 10 Fed. 
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And it has been held that a new trial will be granted on this 
ground after the affirmance of judgment on appeal.' 

(2.) ** Unavoidably Prevented’’ —*‘ Extraordinary Case.’’— 
When the party is ** unavoidably prevented ’’ from filing the 
motion within the prescribed time, many statutes permit it to be 
made afterwards.2, The words ‘‘ unavoidably prevented’’ are 
equivalent in meaning to circumstances beyond the control of the 
moving party, and do not excuse mere neglect.* Where this 
reason is alleged for not making the motion sooner, it must dis- 
tinctly appear that intervening circumstances were clearly be- 
yond the mover’s control. Under the practice of most of the 
States, when this cause is shown, the motion may be presented 
after the term, yet in Nebraska the statute is construed to mean 
that the motion may be made after the expiration of the statu- 
tory three days, but not after the trial term.‘ In Georgia in an 
‘* extraordinary case,’’ where the ends of justice require it, and 
the cause is still within the control of the court, a rule nist may 
be moved after the expiration of the term at which the trial was 
had, but there shall be but one such extraordinary motion made 
or allowed.* And under such circumstances, the motion may be 
made before a judge in vacation.® Ina criminal case where an 
attorney abandons his client because his fees are not paid, this is 
not an extraordinary ground.’ 


Rep. 884; Civil Code of Ky., sec. 344; 
Scott v. Scott, 82 Ky. 328; Rev. Stat. 
Wis. 1878, sec. 2879; Smith v. Smith, 
51 Wis. 665. 

quity will grant after court of law 
ceases to have power, when: Haskins 
ve. Huttenbock, 14 Iowa, 314; Johnson 
v. Lyon, 14 Iowa, 434; Dixon v. Gra- 
ham, 16 Iowa, 310; McGregory v. 
Gardner, 16 Iowa, 538. 

1 Sheffield v. Mullin, 28 Minn. 251. 
See Tucker v. White, 27 How. Pr. 97; 
s.c. 28 How. Pr. 78; Bligdenburg v. 
Johnson, 9 Abb. Pr. (N. 8.) 459; Tra- 
cey v. Altmeyer, 46 N. Y. 598; Spanna- 
gel v. Dellingle, 38 Cal. 278; Johnson 
v. Paul, 23 Minn. 46. 


* Fudge v. St. L. & S. F. Ry. Co., 
31 Kan. 146; Hemme v. School Dist., 
30 Kan. 377. 

’ Roggencamp v. Dobbs, 15 Neb. 
620. 

4 Ex parte Holmes, 21 Neb. 324, 
327; s. c. 32 N. W. Rep. 71. See State 
v. Hughes, 35 Kan. 632; s. c. 12 Pac. 
Rep. 28; Commonwealth v. Wey- 
mouth, 2 Allen (Mass.), 144; State v. 
Daugherty (Iowa), 30 N. W. Rep. 685. 

5 Ga. Code, sec. 3721; Candler v 
Hammond, 23 Ga. 492, 497; Graddy v. 
Hightower, 1 Ga. 253. 

6 Spatter v. Clark, 47 Ga. 369, 373. 

™ Cobb v. State (Ga.), 3 S. E. Rep. 
628. 


MOTIONS FOR NEW TRIAL. 443 


(b.) Extension of Time. — The time for making the motion 
may be extended (1) by the court, (2) by consent of the parties, 
and (3) by waiver of the parties. 

(1.) It has been held that the statutory provisions as to time 
are directory merely and the court may within its discretion 
grant an extension,’ or may entertain a motion filed after the 
expiration of the statutory time.? Other cases hold that the 
statute is imperative and the court possesses no power to grant 
an extension beyond the term without the agreement or consent 
of the parties, either express or implied.® 

The Massachusetts statutes permits the court to allow further 
time.4 We have seen that, ordinarily, the court has no power to 
entertain the motion after the lapse of time, but it has been held 
that upon suggestion of counsel or otherwise, the court may, of 
its own motion where substantial justice requires it grant a new 
trial after such time.® 

(2.) Parties are sometimes permitted to agree upon an exten- 
sion of time,® but in such cases time is of the essence of the 
agreement, and an excuse for delay should amount to providential 
sause or be disregarded.’ When the cause is continued on 
plaintiff's motion for a new trial it is not too late for defendant 
to move for a new trial, at the succeeding term.® 


1 McLaughlin v. Upton, 2 N. Y. 27; 
Comp. Laws N. Y., sec. 308, p. 72; 
Gomer v. Chaffe, 5 Colo. 383. 


the close of the term, the court may 
progress with it until it is concluded, 


See and the additional time thus required 


VILL., subdiv. 4, Criminal Cases. 

2 Aldridge v. Mardoff, 32 Tex. 205; 
Maloy v. State, 33 Tex. 599; Giil v. 
Rogers, 37 Tex. 628; Linn v. Le 
Compte, 47 Tex. 440; George v. Tay- 
lor, 55 Tex. 97; Davis v. Zumwalt, 1 
App. C. C., sec. 597; Lance v. Bonnell, 
105 Pa. St. 46; De Paus v. Kaiser (Ga.), 
38. E. Rep. 25. 

3 Krutz v. Craig, 53 Ind. 561; Wil- 
son v. Vane, 55 Ind. 394; Cutsiuger v. 
Nebeker, 58 Ind. 401; McNiel v. Farne- 
man, 37 Ind. 203; Whaley v. Gleason, 
40 Ind. 405; Hinkle v. Margerum, 50 
Ind. 240; Greenup v. Crooks, 50 Ind. 
410. ‘* But when a trial is pending at 
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will be held to be within the legal 
term.’’ Krutz v. Craig, 53 Ind. 571. 

* Pub. Stat. Mass., 1882, chap. 153, 
sec. 9. 

52 Tidd’s Prac. 820; Doug. 171, 
797; State ex rel. v. Knight, 46 Mo. 84; 
State ex rel. v. Rombauer, 44 Mo. 590; 
Williams v. Circus Court, 5 Mo. 2480, 
253. 

® Wilson cv. Vane, 55 Ind. 394: 
Beems v. C. R. 1. & R. Ry. Co., 58 Iowa, 
150, 152, 153; Eckel v. Walker, 48 Iowa, 
225; Jones v. Jones, 91 Ind. 72, 76. 

7 The W. & A. R.R. Co. v. Johnson, 
59 Ga. 626. 

* Constantine v. Foster, 57 Ill. 36. 
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(3.) So a party may waive the statutory time. Thus, where 
the parties appear at a subsequent term and leave is granted one 
of the parties to file a motion for a new trial, without objection 
of the opposite party, the provision of the statute as to time is 
thereby waived.! 

4. Criminal Cases. —'The motion in criminal cases may be 
made at any time during the trial term in Georgia,’ Michigan,® and 
Texas (for good cause shown). In Massachusetts and Wiscon- 
sin,® if not made at the trial term, it may be made at any time 
within one year thereafter. The motion must be made at the 
trial term and ** before judgment ’”’ in Arizona,’ Arkansas (unless 
the judgment is postponed to another term),® California,® In- 
diana,! Iowa," Kansas,” Missouri,” Montana, Nevada,” and New 
York (except in case of sentence of death).!* In Illinois it should 
be made at the first opportunity after verdict, and when a delay 
occurs the cause thereof should be distinctly stated in the affida- 
vits upon which the application is founded.“ Many statutes pro- 
vide that the motion shall be made within a specified number of 
days after verdict. ‘Thus, in Texas the motion must be presented 
within two days after conviction, and if the court adjourns before 
that time it must be before adjournment; but, in cases of felony, 
for good cause shown the court may allow it to be made at any 
time before the adjournment of the term at which the conviction 
was had.’ In Nebraska it must be presented within three days 


! Northcutt v. Buckles, 60 Ind. 577. 

2 Smith v. State, 64 Ga. 439. 

8 «Tf not made at trial term, it may 
be made at the next term thereafter.”’ 
2 Howell’s Annot. Stat. Mich., sec. 
9576; People v. Marble, 38 Mich. 309. 

* Texas Penal Code, 1879, art. 779. 

5 Pub. Stat. Mase. 1882, ch. 215, 
sec. 28. 

® R. S. Wis., p. 1102, sec, 4719. 

7 R. S. Ariz. 1887, par. 1764. 

8 Ark. Dig., 1884, sec. 2296. 

® Deering’s Annot. Penal Code Cal., 
sec. 1182; People v. Ling Lum, 61 Cal. 
538. 

KR. S. Ind. 1881, sec. 1842; Burke 


v. State, 72 Ind. 392; Calvert v. State, 
91 Ind. 473. 
N Miller’s Annot. Code, Iowa, 1886, 


sec. 4490; State v. Bixly, 39 Iowa, 
465. 

2 Comp. Laws Kan. 1885, sec. 
5045. 


13 1 R. S. Mo. 1879, sec. 1967. 

It R. S. Mont., sec. 354. 

% Comp. Laws Nev. 2054, 
Nev. Crim. Prac. Act, sec. 429. 

1 N.Y. Code Crim. Proc., secs. 463, 
466; People v. Bradner (N. Y.), 13. N 
E. Rep. 87. 

" Cochlin v. People, 93 Ill. 410. 

18 Texas Penal Code, 1879, sec. 779. 
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after verdict, unless, unavoidably prevented in Florida? 
and Missouri,’ within four days after the return of verdict; and 
in Idaho, it may be made before or after judgment ‘* within ten 
days after verdict,’’ unless the court or judge extends the time.‘ 
Many of the criminal statutes make exceptions, as was observed 
in the civil statutes, and permit the motion, to be filed after the 
prescribed time, on grounds discovered after the term; the most 
usual being that of newly discovered evidence.’ And also where 
a defendant is ‘* unavoidably prevented ’’ from presenting his 
motion within the prescribed time, here, as in civil cases, by pro- 
vision of a few statutes, he may do soafterwards.* A few States 
permit the court to extend the time,’ but in such case facts should 
be given showing the necessity of the delay and that there is a 
substantial reason in the interest of justice.* In Maine, the mo- 
tion was allowed on the ground of the prejudice of a juror, after 
an order was received from the Supreme Court, overruling the 
defendant’s exceptions.® In exceptional cases, the motion has 
been allowed when filed after sentence has been passed upon the 
accused.” In Massachusetts it is held that the Supreme Judicial 
Court may grant a new trial, in a capital case, after sentence of 
death has been passed and a warrant issued by the governor for 
its execution." 


1 Comp. Stat. Neb., 1881, p. 738, State v. Robinson, 20 W. Va. 713, 760. 
sec. 491; Bradshaw v. State, 19 Neb. Supplemental motion, on grounds 
644; 28 N. W. Rep. 323; Ex parte after final judgment: Dennis v. State, 
Holmes, 21 Neb. 324; 32 N.W. Rep.69. 103 Ind. 142. 

2? Laws of Fla., McClellan’s Dig., 1 Commonwealth v. McElhaney, 111 
1881, p. 453, sec. 1. Mass. 439. But see U. S. v. Simmons, 

31 R. S. Mo. 1879, sec. 1967. This 14 Blatch. C. C. 473. Lord Mansfield 
limitation is constitutional: Brooks said in Rex. v. Atkinson, 5 Term Rep. 
v. Missouri (S.C. U. S.), 8 S.C. Rep. 437, that after expiration of time al- 


443. lowed for making ‘‘no motion could 
* R. S. Idaho, 1887, sec. 7953. be made for a new trial but that, if it 
5 Comp. Stat. Neb. 1881, p. 738, came out incidentally from the report 
sec. 491. that it was proper, the court might 
6 Jb.; Ex parte Holmes, 21 Neb. 324. grant one.’’ Also, same judge re- 
7 R. S. Idaho, 1887, sec. 7953. marked: ‘If the court conceive a 
8 Bulliner v. People, 95 Ill. 395. doubt that justice is not done, it is 
® State v. Gilman, 70 Me. 329. never too late to grant anew trial, but 


But during trial term: Smith v. not onthe application of the party.’’ 
State, 64 Ga. 439. Goodreasonshown: Grose, J., in King v. Morris, 5 Term 


. 
5 
4 


446 


MOTIONS FOR NEW TRIAL. 


5. Real Property Actions.—In real property actions the 
statutes vary from six months to three years, from the date of 
final judgment, as to the time in which the motion for a new trial 
should be made, but in such cases it is always granted as a mat- 
ter of right, without any cause being shown.' In these actions 
the motion may be made although an appeal or writ of error 
have been taken from the judgment which remains undisposed 
of.” 

6. Computation of Time. — It is held that the proper method 
of computing time, where an act is to be performed within a 
particular period from or after a specified day, is to exclude the 
day named and include the day on which the act is to be done; * 
but under the Kentucky code it is heid that the day upon which 
the verdict or decision is rendered must be computed.‘ In com- 
puting time, ** when the computation is to be made from an 
act done, the day on which the act was done must be included,”’ 
but ** the rule is held to be otherwise when the computation is 


from the day itself.”’° 


Rep. 438, said: ‘* Though the rule be 
settled that after the first four days 
the defendant cannot move for a new 
trial, whenever the court have seen of 
themselves, or it has appeared to them 
on the suggestion of counsel, that the 
defendant has been improperly con- 
victed, they always have interposed to 
prevent judgment from being passed 
on an innocent man.”’ 

1 Illinois, Indiana, Iowa and Wis- 
consim: Within one year after judg- 
ment. 1 Starr & Curtiss II). Stat., 
p. 989; par. 35; Pugh v. Reat, 107. Ill. 
440; Rev. Stat. Ind. 1881, sec. 1064; 
R. R. Co. v. McBroom,' 105 Ind. 310; 
Miller’s Annot. Code, Iowa, 1886, sec. 
3268; Rev. Stats. Wis., sec. 3092; 
Haseltine v. Stimpson, 61 Wis. 427. 

Minnesota: Within six months after 
written notice of judgment: Stat. of 
Minn. 1881, p. 815, sec. 11, as Amend. 
1881, ch. 71, sec. 1. 

Michigan: Within three years after 
first judgment, and two years after 


Where the statute provides that it shall 


second judgment. 
Stat., sec. 7822. 

Kansas: Doster v. Sterling, 33 Kan. 
381. 

2 Indiana, etc., R. W. Co. v. Mc- 
Broom, 103 Ind. 310; Gibson v. Man- 
ley, 15 Ill. 140. Under the Wisconsin 
statute a judgment in ejectment is not 
considered rendered within the mean- 
ing of the law requiring the applica- 
tion to be made ‘‘ within one year from 
the rendition thereof,’’ until the costs 
are taxed and inserted therein. 
Haseltine v. Stimpson, 61 Wis. 427. 

5’ Pugh v. Reat, 107 Ill. 440; Ewing 
v. Bailey, 4 Scam. 420; Peuple v. 
Hatch, 33 Ill. 14; Roan v. Rohrer, 72 
Ill. 582; Ins. Co. v. Palmer, 81 IIl. 88. 

* White v. Crutcher, 1 Bush (Ky.), 
472. 


2 Howell’s Annot. 


5 White v. Crutcher, | Bush (Ky.), 
472; Chiles v. Smith, 13 B. Mon. 460; 
Bateman v. Megowan, 1 Met. (Ky.) 
548; Long v. Hughes, 1 Duv. (Ky.) 
387. 


MOTIONS FOR NEW TRIAL. 447 


be a specified time after verdict or judgment, the time begins to 
run from the day the verdict was rendered or the judgment 
entered, and not from the last day of the trial term, nor from 
the date of affirmance in the appellate court, upon appeal? or 
writ of error.? The time during the pendency of an appeal is 
not excluded. So, where the court takes a recess during the 
term, such recess is not to be excluded in determining the time.® 
Sunday is not to be counted in estimating the statutory days. 
As to transactions in court Sunday is non dies.6 The days are 
to be juridical days — court days — on which minutes are kept.’ 


Sr. Lovuts. 


1 Emmons v. Bishop, 14 Ill. 152. 

2 Gray v. Coan, 48 Iowa, 424; Bond 
v. Epley, 48 Iowa, 600. 

3 Chautauqua Co. Bk. v. White, 23 
N.Y.347. In Missouri the time begins 
to run after trial and not after final 
judgment. Rhorer v. Brockhage, 15 
Mo. App. 16. 

4 Jacks v. Adair, 33 Ark. 161; Gib- 
son v. Manley, 15 Ill. 140. 


EvGene 


5 Ewalt v. Farlow, 62 Iowa, 212. 

6 Nat. Bk. v. Williams, 46 Mo. 17; 
Lewis v. Schwenn, 15 Mo. App. 342, 
346; Cattell v. Dispatch Pub. Co., 88 
Mo. 356; s.c. 15 Mo. App. 587; Hales 
v. Owen, 2 Salk. 625; Rex v. Elkins, 4 
Burr. 2130; Thayer v. Fell, 4 Pick. 
(Mass.) 354; Anon., 2 Hill (N. Y.), 375. 

* Clerks’ Savings Bk. v. Thomas, 2 
Mo. App. 367. 
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NOTES. 


Four Reversats.—In Harrison v. State, the indictment was for 
wantonly killing hogs. The case was before the Texas Court of Ap- 
peals four times and was reversed on the fourth appeal.! The court 
on two appeals instructed the jury upon the weight of circumstantial 
evidence, thus invading their province.? 


Tue DIFFERENCE BETWEEN Bankruptcy AND INsoLVENCY Laws. — In 
determining what are the main points of difference between bankruptcy 
and insolvency laws, it may be of use to spend a moment in discussing 
the meanings of the words themselves. Both terms have a popular 
as well as a strictly legal signification. The word bankrupt seems to be 
used primarily in its technical sense ; and that sense was originally de- 
termined by the earlier English statutes of bankruptcies. Under these 
statutes a bankrupt was defined to be, ‘‘a trader who secretes himself, 
or does certain other acts tending to defraud his creditors.’’ The pop- 
ular meaning of the word seems to be secondary or derivative, adapted 
from the technical use, and signifies any one who is unable to pay his 
debts. 

On the other hand, the primary meaning of the word insolvent is its 
popular meaning, being synonymous with the secondary meaning of 
bankrupt. And it is used secondarily in a technical sense, signifying 
any one, who, being unable to pay his debts, has taken advantage of 
certain laws made, originally, for the benefit of persons in that situa- 
tion. Both words being taken in [their primary sense, insolvency 
describes a commercial status ; bankruptcy, a legal status. 

The general object of bankruptcy and insolvency laws, as expressed 
by ‘Kent, is ‘‘to secure the application of the effects of the 
debtor to the discharge of his debts, and then to relieve him from the 
weight of them.’’ From 'the foregoing it will be seen that the mean- 
ings of the words are very similar, and the general subject matter of 
the laws the same. This being the case, it is not strange that there 
should be a tendency to use the words as interchangeable, and that a 


1 See 8 Tex. App. 558; 6 Tex. App. 2 8 Tex. App. 183; 9 Tex. App. 407. 
42; 8 Tex. App. 183; 9 Tex. App. 407. 
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law bearing the title of one should often be found to contain provisions 
more properly belonging to the other. 

Formerly, however, the points of difference between bankruptcy and 
insolvency laws were clear and distinct. 

1. A bankrupt law applied only to traders: and traders were 
defined to be all persons who gain a livelihood by buying and selling. 
Insolvent laws applied to all persons whatever, who were unable to pay 
their debts. > 

2. A bankrupt law was made primarily for the benefit of the credi- 
tor, and was always set in motion by him, while an insolvent law was 
designed mainly for the benefit of the debtor, and was applied only at 
his instance. 

3. Under a bankrupt law the theory is, that, on the doing of cer- 
tain acts tending to defraud his creditors, and called acts of bank- 
ruptcy, all the property of the debtor became vested ipso fucto in cer- 
tain ** trustees in bankruptcy,’’ who held the property in trust for the 
creditors. Thus, it will be seen that the alienation of the property of 
the debtor, although a consequence of his acts, was yet always invol- 
untary. On the other hand, technical or legal insolvency is always a 
matter of choice with the debtor. No one can be compelled to make 
an assignment to trustees for the benefit of creditors. Unless he 
chooses to alienate his property by a deed of assignment, it remains 
vested in him until levied upon and sold under the usual processes of 
the law. 

4. When a bankrupt had complied with all the requirements of the 
act of bankruptcies in entire good faith and his property had been dis- 
tributed among his creditors, he was then absolutely discharged from 
all legal obligation to pay any debt or debts not thus entirely liqui- 
dated. But an insolvent was only freed from liability to imprisonment 
for debt, upon condition of giving up his property for the benefit of 
his creditors. Proceedings at law could still be carried on against him, 
and his future acquisitions rendered liable to seizure to satisfy the old 
obligations. 

These seem to be the most important general distinctions between 
the two systems of laws. But, as before hinted, these distinctions have 
not been uniformly regarded. The provision in the constitution of the 
United States upon this subject is that Congress shall have power to 
establish ‘‘ uniform laws on the subject of bankruptcies, throughout 
the United States.’” When the constitution was ratified by the con- 
vention of New York, that body recommended an amendment to this 
section providing that the power of Congress to pass laws on the sub- 
ject of bankruptcies should be confined in its application to merchants 
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and other traders; thus showing that even at that time the lawyers of 
New York thought that the subject of bankruptcies might include other 
persons than those originally contemplated by bankruptcy laws. 

This provision of the constitution has been the means of a still fur- 
ther obliteration of these distinctions. For a considerable period after 
the constitution went into operation it was generally supposed that this 
provision gave Congress the exclusive power to pass laws on the subject 
of bankruptcies. Hence, while it was clear that the States might have 
insolvent laws, it was doubtful whether they might constitutionally pass 
bankrupt laws, even though Congress had not exercised its power. In 
this condition of affairs, many of the States enacted statutes which 
contained the provisions of both bankrupt and insolvent laws, but 
which were styled insolvent laws, in order to somewhat disguise the 
exercise of a power which, it might be held, was prohibited to them by 
the constitution of the United States. Thus the so-called ** insolvent ’’ 
law of Pennsylvania passed in 1814 provides that the debtor shall be 
released absolutely from the legal obligation to pay his debts, on the 
consent in writing of the majority in number and value of his creditors. 

The action of Congress and the Supreme Court under this authority 
of the constitution have tended toward the same result. The first act 
on the subject was passed in 1800, and seems to have been a bankrupt 
law in the strict sense of the term. But in Sturgis v. Crowninshield 
(4th Wheaton, 122), decided iu 1819, which turned upon the constitu- 
tionality of a so-called insolvent law of New York, Chief Justice 
Marshall, while commenting upon the absence of any distinct line of 
division between bankruptcy and insolvency laws, said: ‘* But if an 
act of Congress should discharge the person of the bankrupt, and leave 
his future acquisitions liable to his creditors, we should feel much hesi- 
tatien in saying this was an insolvent, not a bankrupt act; and there- 
fore unconstitutional;’’ and again, ‘‘ But should an act of Con- 
gress authorize a commission of bankruptcy to issue ou the application 
of the debtor, a court would scarcely be warranted in saying that the 
law was unconstitutional, and the commission a nullity. ”’ 

Proceeding upon these hints, Congress, in 1841, passed another 
‘* bankrupt” act containing a bankrupt law proper, and in addition, a 
most sweeping insolvent law. Although this law was strenuously 
opposed upon constitutional grounds at the time of its passage, it was 
declared constitutional by the Supreme Court. The act of 1867 also 
contained some of the most distinctive features of an insolvent law. 

From the foregoing it will appear that if we are to determine the mean- 
ing of bankruptcy and insolvency as applied to laws, from the usage of 
legislatures and courts in the United States, it can now scarcely be 
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said that there is a material distinction between them. And when we 
take into consideration the fact that the subject matter of both systems 
is the same, and the general purpose almost identical, we seem war- 
ranted in saying that, if the distinction between bankruptcy and 
insolvency laws is not now obliterated, it is, at any rate, rapidly disap- 
pearing. W. W. 

Eminent Mopern Avutsorities on py Jury. — Our readers 
will recall the article on the jury system from the pen of Mr. Justice 
Miller, the senior justice of the Supreme Court of the United States, 
printed in our last November issue. It will be seen that this eminent 
and experienced judge advocates the system in general, but suggests 
the propriety of some substantial reforms. Those of our readers 
who have within reach the work of the late Judge Taylor on the 
Law of Evidence, will know that that respectable authority discusses 
the system at very considerable length, expresses a pessimistic view 
of its value in civil cases, and points out that the professional esti- 
mate of its value in such cases in England is steadily declining, as 
shown by the greatly increased number of jury waived cases in the 
courts.! We now have the pleasure of laying before our readers the 
opinions of still more eminent English authorities upon this interest- 
ing and controverted question. 

Not long since Herr Gustav Edw. Fahlcrantz, a distinguished Swed- 
ish advocate, investigated the English system of trial by jury and 
published several brochures, advocating the introduction of the English 
system into his own country, in the place of the nemd or official jury 
of twelve men, which is in use there. His arguments were met by the 
objection that the English system was falling into discredit in that 
country. To assure himself on that point he wrote letters, in 1886, to 
several eminent English judges, whose personal acquaintance he en- 
joyed, and received the answers which we are now permitted to publish. 
The first was from Lord Herschell, then Lord Chancellor, and was as 
follows :— 

‘46 GROSVENOR GARDENS, LONDON, July 14, 1886. 
**My MR. FAHLCRANTZ: 

‘*T have pleasure in complying with your request that I should state my opin- 
ion whether (as you tell me has been asserted), the system of trial by jury has 
fallen into discredit in this country. I have no hesitation in saying that, as 
far as I can judge, and I have had ample means of forming an opinion, trial by 
jury is held by a large majority of jurists, whether judges or advocates, as well 


11 Tayl. Ev. (8th ed.), sec. 21a. 
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as by the public at large, in as high esteem as ever, so far as regards the trial of 
criminal charges, and of certain classes of civil cases. 

‘* The impression that the system is in less esteem than it was, has probably 
been derived by the writer to whom you allude, from the fact that there is a 
growing belief, shared a'ike by judges and suitors, that juries have been often 
employed for the trial of certain cases, for the trial of which they are not 
the best juridical instrument. 

“There are very many actions which depend on the determination 
of mixed questions of fact and law, where it is difficult to separate 
the two and determine what is for the judge and what for the jury. 
Again, there are many cases where the facts are so complicated that it 
is difficult to formulate simply the questions which the jury have to 
determine. For such cases as these, 1 think a jury trial eminently unsuit- 
able, and that it is only in those cases, in which issues of fact can be 
completely detached from questions of law and formulated clearly and sim- 
ply for the decision of a jury, that the mode of trial can, with ad- 
vantage, be adopted. But, for the trial of such questions as I have just 
alluded to (and I may give as examples, questions of negligence, defamation, 
personal injuries, fraudulent representation, commercial usage, etc.), I enter- 
tain a strong opinion that a jury is the best tribunal. And I think this opinion 
is generally entertained by the profession. * * * 

Believe me, 
‘Yours sincerely, 
‘* HERSCHELL.”” 


The second, from Lord Coleridge, the Lord Chief Justice of Eng- 
land, was as follows: — 


‘¢HEaTH’s*Court, OTTERY S. Mary, DEVON, 27th December, 1886. 

‘“Srmr:—In England, and even in Scotland, where the procedure dif- 
fers from our own,Zand the jury system has never obtained much favor in civil 
cases, it has always been carefully and even zealously maintained in criminal 
cases. I think no one here, however dissatisfied with it in civil matters, ever 
thinks of getting rid of it in questions of crime. It works on the whole in such 
questions fairly well; partly, I think because there is no appeal, and therefore the 
sense of responsibility is greater, both on the judge and on the jury, than where 
there is an appeal; partly because, as a rule, the issues are simple and intelli- 
gible, and speaking generally, the evidence is not long nor complicated. It re- 
lieves the judge also of a weight of personal responsibility which (I speak for 
myself)*he would find almost intolerable in cases of any gravity, quite intoler- 
able where the question is one of life or death. In some details our system, 
even in criminal matters, admits of improvement; but, speaking broadly, I am 
heartily for maintaining it in such matters. As to civil causes, opinions differ 
very much. Some thiuk it works well and is a wise system; others think it an 
absurd and mischievous system, — absurd because it often submits questions to 
a tribunal wholly ignorant of and incompetent to deal with them, and mischiev- 
ous because it lowers or has a tendency to lower the character of advocacy, 
and leaves advocates to appeal to passion and prejudice rather than to reason 
and argument. Long experience and much reflection have lead me to give up 
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the opinion in favor of it which I formerly entertained and to adopt strongly an 
opinion adverse to it in civil cases. In a body so large as the thirty or forty 
judges, there may be, perhaps always, some who are vain, self-sufficient, pas- 
sionate, incompetent; and it may be that since I was young juries have grown 
worse, or I have grown more critical. But now if I had a question of charac- 
ter or property in which I was interested, I would far rather run my chance of 
getting a bad judge to try it than a good jury. Judges, even the worst, are at 
least to some extent amenable to the opinion of their profession, and, on the 
whole, the opinion of the profession is very rarely wrong. 
‘Tam, sir, your very faithful servant, 


‘* COLERIDGE. 
“GusTAF E. FAHLCRANTZ, EsqQ.”’ 


The third, from Sir James Hannen, President of the Probate, Divorce 
and Admiralty Division of her Majesty’s High Court of Justice, the 
oldest as to service of the English judges, expresses the following 
views :— 

‘* ATHENZUM CLUB, PaLL April, 1886. 

“My DeaR FaHLcRANTZ: * * * Ido not think thatgthere is the slightest 
desire on the part of any considerable number of lawyers or laymen to do away 
with trial by jury. I have never heard any objections raised to it except in a 
few instances by judges who, as chancery men, having had no experience in 
dealing with juries before the Judicature Acts, did not know how to manage 
them. For my own part, my confidence in juries is rather increased than 
diminished. If I had any litigation, I should prefer submitting the question to 
a jury, to one of the judges taken at random. There is an impersonality about 
the jury which is very valuable; — being collected by chance, it represents 
public opinion in a manner that satisfies; and even the unsuccessful suitor goes 
away with the feeling that the verdict in the circumstances was inevitable. 
He blames the witnesses, his counsel, or even the judge; but he rarely, if ever, 
blames the jury. * * * 

‘* Yours very sincerely, 
‘* JAMES HANNEN.”’ 


The fourth and fifth, from Sir Charles Edward Pollock, one of the 
judges of the Queen’s Bench Division, and certainly one of the most 
eminent of the English judges, were as follows: — 


PUTNEY, June 17, 1886. 

‘“*DeaR HERR FAHLCRANTZ: * * * I cannot atallagree with the statement 
that in England, whether it be by judges, advocates, solicitors, mercantile 
men, or the educated classes generally, it is considered that the jury system is 
useless, 

“(In modern times there are many cases which cannot be consistently tried by a 
jury, suchas those which involve matters of account, of local inquiry, or requir- 
ing some special scientific knowledge, as chemistry or engineering; and for 
these our law provides a special tribunal to deal with them, such as a judge 
with a skilled assessor or an arbitrator. 

‘‘ There are also cases which involve intricate mercantile details and in which 
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questions of law and fact are so mixed that it is difficult to separate them. 
These also are better tried by a judge alone. 

‘* Wherever there is a simple issue to try, of fact, or where a question of some 
mercantile custom or usage arises, a jury is our best and usual tribunal, and 
is so considered by all. This applies still more to cases in which personal 
character is involved, such as actions for libel or slander, for dismissal from 
employment, and the like. 

‘* In all cases which can properly be tried by a jury, I think the people of this 
country still prefer that mode of trial. 

“During the last few years a good practical mode of judging whether this is so 
or not, has arisen. It is now allowed in most cases that the plaintiff may elect 
to try by judge alone, or by judge withajury. When first this was allowed, 
the number of trials by judge alone were about as many as those by jury; but 
they have recently decreased, showing the opinion of the people. There would 
no doubt be fewer still, were it not that in many of these cases it is known that 
the defendant defends and goes to trial merely for delay, and that there will be 
no realissue to try. * * * oe 

‘* Believe me ever yours very truly, 
“C, E. POLLOCK.” 


Crort, PUTNEY, LONDON, January 3, 1887. 


*‘DeaR HERR FaHLcRANTz: * * * IT have no difficulty in answering your 
question as to Trial by Jury in Criminal Cases, I have never heard it suggested 
by any English judges or jurisprudents that it should be abolished. 

**In the ordinary criminal cases there is far less legal difficulty than in the trial 
of civil disputes, and the questions are such as are best solved by those who are 
familiar to the habits and motives of their fellow-citizens; and therefore it is 
desirable that the jury should consist of men who live in that district of the 
country in which the crime was committed. 

‘Further, the question of not guilty or guilty is best dealt with by stripping 
away all forms and deciding broadly and upon clear grounds what is the nature 
and character of the act charged, and what is the motive; and though the 
reasoning of each juryman may differ, if all agree to a verdict of guilty, we feel 
more content than if a single judge had arrived at the same conclusion. 

‘“‘Two more grounds strengthen this view: 1. Criminals are usually of the 
lower orders of the people, and the people are better content to be judged by 
their fellows than by a judge of higher rank and higher education. 2. Where 
the crime is of a political character, unless there is an open rebellion, trial by 
jury is essential to the freedom of the people. These are but well known and 
often repeated views, though I have stated them in my own language. 

**T enclose you an excerpt from an article in our Law Quarterly Review upon 
County Courts, written by C.C. Judge and a very able law writer (Chalmbers) as 
to Juries in Civil Cases. I am glad to hear that you are treating the subject so 
fully — shall be pleased to hear the result. * * * 

Yours truly, 
*C. E. PoLtock.” 


The following is the extract above referred to: — 


‘* When the parties can afford the expense of a jury trial, I think a jury is afar 
better tribunal than a judge for dealing with questions of fact. The more I see 
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of juries, the higher is the respect I have for their decisions. A judge is always 
embarrassed by the feeling that his decision is in some sense a precedent. Juries 
are haunted by no such spectre, and have only to deal with the particular case 
before them.’’! 


Similar views were orally expressed to Herr Fahlcrantz by the Lord 
Justice Lindley, Sir James Charles Mathew, and other of the English 
judges, and were embodied by him in the publications already spoken of. 

We are glad to say that we have the renewed promise of an early 
article from the pen of Herr Fahlcrantz upon the curious workings Sf 
the Swedish jury called the ** Nemd.’’ It may have a peculiar interest 
for our readers from the fact that our jury system is believed to be of 
Scandinavian origin. 


Docrrine THAT A Party cannot Iupeacn His own Witness. — The 
decision of the Court of Appeals of New York in Becker v. Koch,? 
is a valuable contribution to the law upon the question, under what cir- 
cumstances it is admissible for a party to contradict his own witness. 
The action was to recover from the defendant possession of certain 
personal property, or its value, on the ground that it had been assigned 
to the defendant by a debtor of the plaintiff in fraud of his creditors. 
On the issue of fraud by the assignor, the plaintiff called the assignor 
himself as a witness. A portion of his evidence showed that he had, by 
the assignment, provided for the payment of fictitious debts. This was 
followed by an explanation which, if true, showed that he did not owe 
such debts. The trial court ruled that, as the explanation stood un- 
contradicted by any other witness, the defendant was bound by what 
the assignor had testified to, for the reason that he could not discredit 
or impeach his own witness. The Court of Appeals held that this 
was an erroneous ruling. 

The opinion of the court was delivered by Judge Peckham, who, it 
will be remembered, was recently elected to the bench of that court. 
Prior to his election it was said that the talents of Judge Peckham showed 
in advocacy, rather than in the line of legal scholarship. His decision 
in this case shows that it is often desirable to bring to the decision of 
questions of procedure the experience of lawyers who have done their 
strongest work in the courts of nisi prius. In giving the opinion of the 
court the learned judge used the following language : — 


“The general rule prohibiting the impeachment or discrediting of a witness 
by the party calling him was extended too far in this case. Here was an issue 


1 “I think ina former letter of mine I used 2 35 Alb. L. J. 289. 
an argument very like this. C. E. P.” 
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of fraud in the making of an assignment by the assignor, and the defendant, in 
order to prove its existence, called the very man as a witness who he alleged 
was guilty of the fraud. He might well be regarded therefore as an adverse 
witness whom the party by the exigencies of his case was obliged to call. With 
regard to such witnesses, it is well settled that all the rules applicable to the ex- 
amination of other witnesses do not in their strictness apply. An adverse wit- 
ness may be cross-examined, and leading questions may be put to him by the 
party calling him, for the very sensible and sufficient reason that he is adverse, 
and that the danger arising from such a mode of examination by the party call. 
iné a friendly or unbiased witness does not exist. What favorable facts the 
party calling him obtained from such a witness may be justly regarded as wrung 
from a reluctant and unwilling man, while those which are unfavorable must be 
treated by the jury with just that degree of belief which they may think it de- 
serves, considering their nature and the other circumstances of the case. Star- 
kie, one of the ablest and most philosophical of English writers on this branch 
of the law, in speaking of a reluctant or adverse witness, uses almost the pre- 
cise language above stated, and which has been substantially quoted by him.! 
Sometimes rather loose language has been indulged in to the general effect that 
a party cannot impeach his own witness, but when an examination is made as to 
the limits of the rule, the result will be found to be that it only prohibits this im- 
peachment in three cases, viz.: (1) The calling of witnesses to impeach the gen- 
era! character of the witness, and (2) the proof of prior contradictory statements 
by him, and (3) acontradiction of the witness by another, when the only effect is 
to impeach, and not to give any material evidence upon any issue in the case.* 
In regard to the first class, the rule has been stated to rest upon the theory, 
that when a party calls a witness he presents him to the jury as worthy of belief; 
and to allow him to call witnesses thereafter to impeach his general character 
as a man would be to permit an experiment to be made upon the jury by pro- 
ducing a person as worthy of belief, whom he knows, and has witnesses to 
prove, to be the contrary, and if his evidence be favorable, to get the benefit of 
it, and if the reverse, to overwhelm it by the impeaching witnesses. In sucha 
case as this, however, there is no deception. The defendant calls the very man 
he accuses of the fraud, as a witness to prove it, and says in effect to the jury that 
such evidence as the witness gives, which tends to show the perpetration of the 
fraud alleged, is forced from him by the exigencies of the case and the surround- 
ing facts which cannot be denied, while that which he gives, looks toward an 
explanation of the fraud the jury shall give such faith to as under all the facts in 
the case they may think it entitled to. As to the second class in which an im- 
peachment is forbidden, the authorities in England were in conflict, many of the 
judges thinking it allowable to prove prior contradictory statements by a wit- 
ness; but the weight of authority was against it, thereby creating the occasion for 
an interference by the legislature with the law of evidence, which passed an act 
permitting just such evidence under certain restrictions. The non-admissibility 


1 Starkie Ev. (9th ed.), marg. p.248. 2 Starkie Ev. (9th Am. ed.), marg. pp. 


2 Lawrence v. Barker, 5 Wend. 301-244-250; 2 Phil. Ev. (C. & H. and ed. 
notes), marg. pp. 981-3, and note 60; 
. Sec. 442. 

% See Common Law Procedure Act 
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of such evidence in the courts of this State is of course not open to discussion. It 
is alluded to only to show the opinion of the English Parliament — in matters of 
this nature almost exclusively guided by lawyers — upon this question of im- 
peaching one’s Own witness, and the readiness of that body to alter the law of 
evidence in the direction of what seemed to it greater opportunity of ascer- 
taining and administering that for which all courts are instituted, viz., truth 
and justice. The third of the above classes, where no impeachment is allowed, 
is plainly set forth in several of the cases and text-books above cited. It is not 
admissible, even in the case of a witness called by the other side, to impeach 
him by proof of prior contradictory statements on immaterial or collateral is- 
sues, and there is not much difference in the two cases, and therefore no reason 
why it should be allowed with reference to one’s own witness. But all the cases 
concur in the right of a party to contradict his own witness by calling witnesses 
to prove a fact — material to the issue — to be otherwise than as sworn to by 
him, even when the necessary effect is to impeach him.”’ 


Aside from the foregoing, it is a sound view that a party ought not 
to be estopped from impeaching a witness whom he has been induced 
to call as a witness in his behalf by previous statements falsely or 
fraudulently made by such witness in respect of the matters undergoing 
inquiry. In Georgia by statute,' in the special case of a party being 
entrapped by the previous contradictory statements of his witness, 
even direct impeachment of the witness is permitted.2 In other 
cases the rule obtains in Georgia, as elsewhere, that a party cannot 
impeach his own witness, either by direct proof of bad reputation for 
truth and veracity, or indirectly by proof of contradictory state- 
ments. ‘It is not sufficient,’’ said McCay, J., ** that he shall have 
made contradictory statements; such statements must have deceived 
and led the party complaining to introduce him, and thus unwittingly 
to have been damaged by statements different from what he ex- 
pected. Under such circumstances, the law permits a party to fol- 
low that salutary rule which assumes that one who brings a witness 
before a court has at least confidence in his truthfulness.’’* The 
rule that a party cannot impeach his own witness is sometimes igno- 
rantly expressed in the statement that a party is bound by his own 
witness. There is no such rule as that a party is bound by his own 
witness, in the sense that he cannot contradict him by other testimony. 
If this were the rule,a party would call every witness in his behalf at the 
most extreme peril. It would always be in the power of a treacherous 
witness to give away the rights of a party, if the party himself were 
deprived of the means of righting the wrong by proving by other wit- 


of 1854 (17 and 18 Vict., ch. 125 sec. * Skipper v. State, 59 Geo. 66. 
22). 3 McDaniel v. State, 53 Geo. 253. 


1 Geo. Code, 1873, § 3869. 


n 
h 
e 
in 
g 
J 
it 
}- 
is 
2 
O- 
LO 
of 
a 
at 
in 
in 
n- 
ie 
t- 
or 
ct 
ty 
p. 
ct 


458 NOTES. 


nesses the real truth of the case. It is therefore a rule that while a 
party can not impeach his own witness, he may always contradict him 
by other evidence. 

In the above extract Judge Peckham states that the English author- 
ities were in conflict as to whether indirect impeachment of a party by 
his own witness, —that is, impeachment by proof of his having made 
prior contradictory statements, — is admissible. It may also be added 
that the American authorities are in conflict upon this point. The reason 
of the rule which prohibits a party from impeaching a witness introduced 
by him, by proving that the witness is a person of generally bad charac- 
ter or of a bad reputation for truth and veracity, according to tie scope 
of the rule as to direct impeachment in different jurisdictions, is that, by 
introducing a person as a witness in a court of justice, the party impliedly 
vouches that he is a credible person, .and ought not to be heard after 
experimenting with the witness and finding that his testimony is unsatis- 
factory, to discredit him by proving that he is not worthy of belief. 
But a little attention to the question will convince one that its reason 
does not apply to the same extent where it is sought merely to discredit 
a party’s own witness by proving that he has on previous occasions 
made statements contradictory to the statements made by him on the 
stand. On the contrary, there are sound reasons why a person should 
be allowed to show this. A controversy exists between two parties. It 
is the talk of the neighborhood. One of the neighbors claims to have 
knowledge of a fact in controversy and makes a public declaration of 
the state of his knowledge with reference to the fact. This declaration 
of such person coming to the ears of the party in whose favor it works, 
such party calls as his witness the person who made it. The per- 
son when thus called testifies to the contrary, thereby disappointing 
the party who has called him. He may have made the previous state- 
ment for the purpose of entrapping the party into calling him as a witness ; 
he may have made it through some other motive ; or he may have made 
it recklessly. It would seem on principle that in such a juncture the 
purposes of truth and justice would be best subserved by allowing the 
party upon a suggestion to the court of such being the fact, to interrogate 
the witness as to whether or not he had made such contradictory state- 
ments and if he should deny having made them, to prove by other evi- 
dence that he had made them. Accordingly, we find in some American 
courts the rule laid down that a party may ask his own witness whether 
he has not, on a former occasion, made statements inconsistent with his 


1 Skipper v. State, 59 Geo. 66; Coulter v. Am., etc., Co., 56 N. Y. 585, 598. 
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testimony on the trial.! A similar rule seems to exist by statute in Mas- 
sachusetts ;? under which statute the party desiring to contradict his own 
witness by showing that he has made at other times statements incon- 
sistent with his testimony must, as in other cases of the indirect impeach- 
ment of a witness, first lay a foundation by calling the attention of the 
witness to the circumstances and occasion of the supposed inconsistent 
statements. He cannot under any circumstances introduce such state- 
ments as substantive evidence to support his case.* It has been held in 
the Queen’s Bench that where a party is surprised by his own witness,— 
as where the witness after taking the stand testifies differently from the 
statements he has made before the trial, concerning the facts, to the 
party calling him as a witness, — the party is not concluded by his treach- 
erous conduct but may show the contrary declarations.4 

Another consideration which strongly enforces the propriety of the rule 
laid down by the New York Court of Appeals in the case upon which 
we are commenting is, that a party may frequently desire to call his 
adversary’s witness to prove a particular fact, as for instance, the 
genuineness of a signature. Shall the circumstance that he thus calls 
his adversary’s witness for a purpose so limited stop him from showing, 
on his general cross-examination of such witness, that he has on previous 
occasions made statements inconsistent with those made in his direct 
testimony? There certainly seems to be no sound reason for such a 
conclusion. Upon this point the observations of Chief Justice Hallett, 
of Colorado, seem to be forcible: ‘‘ It is obvious that a party may be 
willing to accept the testimony of a witness upon one point while he 
would be utterly unwilling to accept his testimony upon another point ; 
and it is equally plain that a witness may testify truly as to one fact, 
and untruly as to another. If by calling a witness to prove a single 
fact, aparty shall be held to affirm his truthfulness absolutely and in alj 
things, the rule would appear to be a hard one. It is often necessary 
for a party to call his adversary, or a witness who is hostile to him and 
who is a principal witness for his adversary, to prove a single fact. 
And if, in such cases, the witness is subsequently called by the opposite 
party, justice requires that the party first calling him shall be permitted 
to show the interest or hostility of the witness, not for the purpose of 
showing that the latter is unworthy of belief generally, but that he is 
more favorable to one party than to the other. In our view, the rule under 


1 Campbell v. State, 23 Ala. 76; 3 Newell v. Homer, 120 Mass. 278, 
Hemingway v. Garth, 51 Ala. 530. 285. 
2 Mass. Stat. 1869, ch. 425. * Melhuish v. Collier, 15 Q. B. 878. 
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consideration precludes a party from attacking the general character of a 
witness called by him, but does not preclude him from proving state- 
ments of the same witness inconsistent with his testimony on the stand, 
delivered at the instance of the opposite party.’’! From this dictum, 
if it were generally accepted as the doctrine, the rule might be educed that 
a witness called by both parties, may be subjected to indirect impeach- 
ment by contradiction, by either party. Thus, in that particular case, 
it was held that, where a witness had been called in a criminal trial by 
both parties, the government ought to be allowed to ask him whether, 
in relation to the matters as to which he had testified on behalf of the 
defendant, hé had not given a different account at another time and 
place. The evidence was regarded as admissible, for the reasons above 
stated, and also because it had a tendency to prove that the witness 
was more favorable to the prisoner than to the government. 

We understand it to bea well recognized exception to the rule that 
a party cannot discredit his own witness, that a party will be allowed 
to show that his own witness is favorably affected toward the opposite 
party. Clearly this ought to be allowed in the interests of truth and 
justice. The jury ought to know in order to determine what measure 
of credit to give to the testimony of a witness, what his bias, predilec- 
tions or desires touching the litigation may be. His relations to the 
parties and everything that will add to or diminish the credit to which 
his testimony is entitled ought, it should seem, to be a legitimate sub- 
jectof inquiry.2 The bias of the witness, his relations to the parties, 
and the like, are always, it is well known, legitimate subjects of inquiry 
upon cross-examination.? And there is no reason which should estop a 
party who has been obliged to call a particular person as his witness 
from showing, for the purpose of exhibiting the real value of his testi- 
mony, that such person is unfriendly to him or friendly to the other 
party, or the like. 

In New York the general rule is as stated by Judge Peckham in the 
case upon which we are commenting, that a party cannot impeach a 
witness whom he has called, either by proving that the character of the 
witness for veracity is bad, or by proving that he has made declara- 
tions out of court inconsistent with those made on the witness stand.‘ 


1 Jones v. People, 2 Colo. 351. 4 People v. Safford, 5 Denio, 112; 

2 Jones v. People, 2 Colo. 351, 358; Thompson v. Blanchard, 4 N. Y. 803, 
Battdorf v. Farmers’ Bank, 61 Pa. St. 311; Coulter v. American, etc., Co., 56 
179; Swett v. Shumway, 102 Mass. 300; N. Y. 585, 589; Sisson v. Conger, 1 
Geary v. People, 22 Mich. 221. Thomp. & C. 564, 568. 

3 Beardsley v.Wikiman, 41 Conn. 515. 
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SALVATION Army Parapes have claimed the attention of the courts in 
several cases and conflicting decisions have been made as to the consti- 
tutionality of municipal ordinances directed to suppress and control 
them, and as to the character of disorderly assemblies.! 


OF Unanimous Verpicts. — The Leisure Hour says: — 


‘Mr. Hallam, in his work on the Middle Ages, speaks of what he calls ‘the 
grand principle of the Saxon polity, the trial of facts by the country,’ referring 
to the indicted person saying he will be ‘tried by God and my country.’ 
‘From this principle,’ adds Mr. Hallam (except as to that preposterous relic 
of barbarism, the requirement of unanimity), ‘may we never swerve, may we 
never be compelled in wish to swerve, by a contempt of their oaths in jurors!’ 
When John Locke prepared the draft of a constitution for an American colony 
he advised that verdicts should be ‘ according to the consent of the majority.’ 
Mr. Forsyth, in his ‘ History of Trial by Jury,’ explains the ‘ barbarous’ re- 
quirement of unanimity by showing that in old times the number was not 
twelve, but that twelve men were required to agree out of the assembly before 
which a trial took place, and new ‘compurgators’ were added until twelve of 
them agreed in a verdict one way or the other. It was never intended that the 
twelve were to be of one mind when the whole jury was limited to twelve per- 
sons. Well may Hallam speak ofthis as ‘a preposterous relic of barbarism.’ ”’ 


Hon. Timotuy P. Reprietp. — The name of Redfield is inseparable 
from the literature of the American law. The works of Isaac F. Red- 
field will long retain a high standing among our legal classics. The 
work of Shearman and Redfield on Negligence, which has just reached 
its fourth edition, isin part the work of a connection of the same 
family. Timothy P. Redfield, the subject of this sketch, died at the 
residence of his daughter, Mrs. Phillips, in Chicago, of paralysis, on the 
27th of March last. He was a younger brother of the late Isaac F. 
Redfield, and both for many years occupied successive positions as 
judges of the Supreme Court of Vermont. He was born at Coventry 
in that State, November 3,1812. His father, Dr. Peleg Redfield, com- 
bined, according to the early practice of the primitive days of our 
country, the two employments of doctor of medicine and farmer. The 
boy Timothy had the same hard time to rise in the world which many 
another American boy has had. He taught the country school and 


1 State v. White (N. H.), 2 New 140; People v. Rochester, 44 Hun, 
England Reporter, 867, and note; Re 166; State v. Cantienny, 34 Minn. 1. 
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‘** boarded ’round’’ to get the money which enabled him to get a 
college education, — which he did, graduating from Dartmouth in 1836, 
Of the members of the class who graduated with him, very few survive, 
and among them we notice but one name of much celebrity, that of 
John Wentworth, of Chicago, more familiarly known as ‘‘ Long John”’ 
Wentworth. After quitting college, Timothy studied Jaw in the office 
of his brother, Isaac F., and soon entered the practice. According to 
a biographical sketch of him which lies before us, — 


“Immediately after his graduation he began the study of law in the office of 
Isaac F, Redfield, his brother. He replenished his exchequer during his legal 
studies by taking the place of Rev. Alexander L. Twilight as principal of Brown- 
ington Academy. In 1838, at the June term of Orleans County Court, he.was 
admitted to the Bar, and at once began the practice of law at Lrasburg, then the 
shire town of the county. He early developed a peculiar fitness for his profes- 
sion, having a wonderfully retentive memory, and a mind capable of grasping 
the most intricate legal questions. His practice grew with surprising rapidity, 
and his success as a jury advocate, or before the court, soon made him one of 
the most eagerly sought attorneys in that section, and one most feared as an 
opponent by the men who at that time, and for years after, were considered the 
leaders of the Bar of the State, such as Lucius B. Peck, Stoddard B. Colby and 
Charles Reed, of Montpelier; Paul Dillingham, of Waterbury; George F. 
Edmunds and Edward J. Phelps, of Burlington; James Barrett, Julius Converse, 
Andrew Tracy and Peter T. Washburn, of Woodstock; Luke P. Poland, of 
Lamoille, and Thomas Bartlett of Caledonia counties. There were giants in 
those days, and he was one of them.”’ 


His distinguished characteristic as a practitioner was his power over 
juries, which, in the same sketch, is thus described : — 


“Asa practitioner at the Bar, Judge Redfield was self-possessed, cautious, 
skillful, clear-headed, quick to discern the weak points in an adversary’s case, 
and to grasp the strong ones in his own. As an advocate he was not surpassed 
by any lawyer in the State. His fine presence, dignified bearing, and candid 
manner made a jury thoroughly subservient to his will, and his face was in 
itself a benediction to an ordinary jury. His argument abounded in anecdotes 
in which either the men before him or their ancestors had taken creditable 
parts, and thus he insinuated himself into their good graces until it was hard to 
make them believe that he could possibly be on the wrong side of a case.”’ 


In politics he, as well as his brother, Isaac F., was in early times a 
Jackson Democrat. Both died in that political faith. In 1848 Timothy 
was elected to the Senate of Vermont from Orleans county on the 
Democratic ticket and served during that official term. In 1864 he 
was a delegate to the Chicago Democratic National Convention, which 
nominated a Union General upon a platform declaring that the war was 
a failure, and during the same year he was the candidate of his party 
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for governor. He was an able and caustic newspaper writer on current 
political topics ; and such was his ‘‘ pernicious activity,’’ as a Democrat, 
according to the standard of public opinion which prevailed in those 
times in the North, that he barely escaped lynching on one occasion, 
in Montpelier in 1865. 

In some American communities, though not iu others, public opinion 
has reached a standard in regard to qualifications for the judicial bench 
analogous to that which prevails in England, and it demands that men 
be selected because they are good lawyers and upright men, and not 
because they belong to ‘‘the party.’’ Thus, in Illinois the late Chief 
Justice Walker, a Democrat, was elected again and again to the Supreme 
Bench by a Republican constituency, — holding the office continuously 
for twenty-five years. For many years when that State was Republican 
by an overwhelming majority, a majority of the members of its Supreme 
Bench were Democrats. So, in Vermont in 1870, the legislature, over- 
whelmingly Republican, unanimously elected this old and uncompro- 
mising Democrat to the Supreme Bench of the State, and re-elected him 
nem. con., at every session thereafter until 1884, when, on account 
of increasing years and failing strength, he declined a further re- 
election. 

Such men are a credit to our country. It is the nature of free insti- 
tutions that they produce such men. Our country abounds in many 
‘* self-made men ’’ of the same sterling type; though we have had few 
who have reached the same full growth and stature of this man. 

In personal appearance, he was strikingly the counterpart of his dis- 
tinguished brother, Isaac F. This close resemblance of the two 
brothers led to the following curious incident, told to the present writer 
by Timothy himself: Isaac F., then an old man and somewhat dim of 
eye, was in the Metropolitan Hotel in New York. Approaching one of 
the great mirrors which veneer the walls of the grand reception room, 
he saw his own image, mistook it for his brother and cried out, ‘‘ Hello, 
Timothy when did you get here? ’”’ 


EXempPTION FROM JuRY SERVICE BY Reason OF AGE NoT A DisQuat- 
FICATION. — It is held in a recent criminal case in Maine? that a per- 
son more than seventy years of age is not disqualified from sitting on a 
jury, although the statute directs that only the names of persons under 
that age shall be placed in the jury box. This decision is an application 
of the general doctrine that the privilege of exemption from jury duty 


1 State v. May, 3 New Eng. Rep. 816. 
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is a personal privilege attaching to the particular person which may be 
waived at his pleasure. Indeed, some of the statutes expressly recite 
that it shall not operate as a cause of challenge.! This is apparent 
from the terms of other statutes which confer the right, — as where it 
is enacted that the exempt classes shall not be ‘‘ compelled ’’ or * lia- 
ble’’ to serve, but that they shall be ‘relieved’? of such duty.? 
The general rule is, unless the terms of the statute granting the ex- 
emption import the contrary, that the exempt person may, when called, 
waive the privilege and take his place upon the jury, unless otherwise 
subject to challenge. Thus, it has been held that a postmaster of the 
United States, though exempt, was not disqualified to serve as a juror.4 


Insanity In Its Retation tro Marriage. — Mr. A. Woods-Renton, 
M. A., LL. B., of the Outer Temple, London, has in the Canada Law 
Journal the following instructive short article on this subject : — 


Proposition I. — The contract of marriage is an engagement be- 
tween a man and a woman to cohabit with each other, and each other 
only. 


Authorities: (1) Harrod v. Harrod, 1 K. & J. 4, 1854, per Page Wood, V. C.: 
**The contract itself, inits essence, independently of the religious element, is 
a consent on the part of a man and a woman to cohabit with each other, and 
with each other only. They are married if they understand (by the religious 
ceremony) that they have agreed to cohabit together, and with no other per- 
son.’’ (2) Durham v. Durham, 10 P. D. 80, 1885, per Sir James Hannen: “ It 
appears to me that the contract of marriage is a very simple one, which it does 
not require a high degree of intelligence to comprehend. It is an engagement 
by a man and a woman to live together and love each other as husband and 
wife to the exclusion of all others.” 


1 Cal. Penal Code, sec. 1075; Comp. 
L. Ariz., ch. 11, sec. 321; Stat. at L. 
Minn. 1873, p. 1056, sec. 328; Bullitt’s 
Ky. Codes (Cr.), p. 42, sec. 211; R. S. 
La. 1876, sec. 2131; Ark. Dig. Stat. 
1874, 1914; Miller R. C. Iowa, 1880, 
sec. 2777; R.S. Ill. 1880, ch. 78, sec. 
14; Comp. L. Nev. 1873, sec. 1965; 
Gen. Laws Ore. 1872 (Civil Code), 
sec. 186; Laws Utah, 1878 (Code 
Cr. Proc.), sec. 243. 

2 Bush Dig. Fla., ch. 104, sec. 2; 
R. S. Del. 1874, ch. 109, sec. 1; Supp. 
to Ga. Code of 1873, secs. 415, 416, 417. 


3 Mulcahy v. Reg., Irish Rep. 1 C. 
L. 12; s.c. affirmed in L. R. 3 H. L. 
306; State v. Forshner, 43 N. H. 89; 
State v. Wright, 53 Me. 328; Moore v. 
Cass, 10 Kan. 288; Davis v. People, 19 
Ill. 74; Murphy v. People, 37 Ill. 447; 
Chase v. People, 40 Lil. 352; Davison 
v. People, 90 Ill. 221; Edwards v. Far- 
rar, 2 La. Aun. 307; Breeding v. State, 
11 Tex. 257; Greer v. Norvill, 3 Hill 
(S. C.), 262; Booth v. Com., 16 Grat. 
(Va.) 519. 

* State v. Quimby, 51 Me. 395. 
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Illustration: M. H., the validity of whose marriage was at stake, was deaf and 
dumb; had never been taught to talk with her fingers, and could neither read 
nor write. She was very dull of comprehension, and only those intimately ac- 
quainted with her could make her understand their meaning. She did not 
know the value of money. The conduct of M. H. was, however, perfectly 
proper; there was nothing in her appearance or demeanor indicative of imbe- 
cility; she was living in the same house with married people before her mar- 
riage, understood their relationship, and accepted the duties of a wife in ber 
own case. The marriage of M. H. is valid: Harrod v. Harrod, supra. 


Proprosition II. —Such an engagement cannot be entered into by 
any one who is at the time prevented by natural weakness of mind, or 
by improper circumvention or pressure, from understanding its nature 
and deliberately accepting its effects. 


Authorities: (1) Durham v. Durham, 10 P. D., per Sir James Hannen, at p. 82: 
‘*T accept for the purposes of this case the definition (of soundness of mind) 
which bas been substantially agreed upon by counsel, viz., a capacity to under- 
stand the nature of the contract, and the duties and responsibilities which it 
creates. . . . A mere comprehension of the words of the promise exchanged 
is not sufficient; the mind of one of the parties may be capable of understand- 
ing the language used, but may yet be affected by such delusions or other 
symptoms of insanity as may satisfy the tribunal that there is not a real appre- 
ciation of the engagement entered into.’? (2) Hunter v. Edney, 10 P. D., per 
Sir James Hannen, at p. 95: ‘* The question which I have to determine is not 
whether the wife was aware that she was going through the ceremony of mar- 
riage, but whether she was capable of understanding the nature of the contract 
she was entering into, free from the influence of morbid delusions upon the sub- 
ject.” See, too, the language of the same learned judge in Cannon v. Smalley, 
Ibid, at p. 96. (3) Scott v. Sebright, 12 P. D., per Mr. Justice Butt, at p. 24: 
‘* Whenever from natural weakness of intellect, or fear— whether reasonably 
entertained or not — either party is actually in a state of mental incompetence 
to resist pressure improperly brought to bear, there is no more consent than in 
the case of a person of stronger intellect and more robust courage yielding to a 
more serious danger.”’ 

Earlier obiter dicta implicitly overruled. (1) Portsmouth v. Portsmouth, 1 
Hagg, E. R., at p. 359, per Sir John Nicholl: ‘‘ Without soundness of mind 
there can be no consent— none binding in law. Insanity vitiates all acts.’’ 
(2) Hancock v. Peaty, 1 P. & D. 335, 1867, per Lord Penzance: ‘* The question 
here is one of health or disease of mind, and if the proofs show that the mind 
was diseased, the court has no means of gauging the extent of the derangement 
consequent upon that disease, or affirming the limits within which the disease 
might operate to obscure or divert the mental power.” 

Illustrations: Durham v. Durham, 10 P. D. 80: This was an action brought 
by A. to have his marriage with B. declared null, on the ground ofinsanity. A. 
and B. were married on the 28th of October, 1882, and at the date of the trial B. 
was unquestionably insane. B.wasa shy girl of low intellectual powers, but had 
received an ordinary education, had acquired some accomplishments, had taken 
part in private theatricals, and had never been treated by her relatives as in- 
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sane. She displayed a decidedéaversion to A., her future husband; but this was 
explained on the ground of a pre-attachment to another gentleman, and she 
made arrangements for her marriage rationally and methodically. Declaration 
of nullity refused. (2) Hunter v. Edney, 10 P. D. 93: Action for declaration 
of nullity of marriage between A. and B. on the ground of B.’s insanity. The 
parties became acquainted in 1879, and on the 16th of June, 1880, B. accepted A. 
as her husband. The marriage was fixed for the 17th of March, 1881. On the 
12th B. wrote to put it off, and A. found her troubled and excited. The marriage 
was, however, carried out as arranged. B. refused to dress for church 
for some time, lay all night on her marriage bed in her clothes, and 
on the following morning asked her husband to cut her throat. A medical man 
was immediately called in, and pronounced B. insane. Declarationgranted. (3) 
Cannon v. Smalley, 10 P. D. 96: Here the parties were married the Ist of Jan- 
uary, 1884. B., whose capacity was in question, performed her usual duties 
till the day before marriage, and on the 28th of December, 1883, had written a 
perfectly readable letter to A., the petitioner. The only evidence of her insanity 
before marriage was her dullness and reticence. On the 11th of January, 1884, 
B. was examined by Dr. Savage and pronounced insane. Declaration refused. 
(4) Scott v. Seabright, 12 P. D. 21: “A., a young woman of twenty-two years 
of age, entitled to asum of £26,000 in actual possession and a considerable sum 
in reversion, had become engaged to B., and, shortly after her majority was in- 
duced by him to accept bills to the amount of £3,325. The persons who had 
discounted these bills issued writs against her, and threatened to make hera 
bankrupt. The distress caused by these threats seriously affected her health 
and reduced her to a state of mental and bodily prostration, in which she was 
incapable of resisting coercion and threats, and, being assured by B. that the 
only method of avoiding bankruptcy proceedings and exposure was to marry 
him, she reluctantly went through a ceremony of marriage with him at a reg- 
istrar’s office.’”? The marriage was never consummated, and was followed by 
the immediate separation of the parties. Declaration granted. 


Proposition III. — Supervening insanity is no ground for the disso- 
lution of a marriage. 


Proposition IV. — Supervening insanity is no bar to divorce proceed- 
ings on behalf of or against a lunatic husband or wife. 


Authorities: (1) “On behalf of a lunatic husband” (Parnell v. Parnell, 2 
Hagg. C. R. 169, 1814) ‘‘or wife.’? Query in Mordaunt v. Mordaunt (2 P. & D. 
103, 109, 382, 2 Sc. & Div. Ap. 374) answered affirmatively in Baker v. Baker 


(6P.D.12). (2) “ Against a lunatic husband or wife,’’ Mordaunt v. Mordaunt 
(vide supra). 


PusLicaTion OF Bracton’s Nore-Booxk.—The Montreal Legal News 
says :— 


**A collection of cases decided by the King’s courts in England during the first 
half of the thirteenth century has now for the first time been published. The 
manuscript of this collection, containing about two thousand decisions, was 
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acquired by the British Museum in 1842, but no steps were taken to print it. 
In 1884, Prof. Vinogradoff, of Moscow, in a letter to the Atheneum, expressed 
the opinion that the collection was compiled for Bracton, and annotated by 
him. The editor, Mr. F. W. Maitland, ,calls it ‘‘Bracton’s Note-Book,”’ and 
contends that Bracton was the owner. In our copy of ‘* Cowell’s Interpreter ’”’ 
(London, A. D. 1637), the following notice of the supposed owner of the ‘‘ Note- 
Book’? appears: ‘* Bracton (otherwise called Henry of Bracton) was a famous 
lawyer of this land, renowned for his knowledge both in the common and 
civil laws, as appeareth by his book everywhere extant. He lived in the 
daies of Henry the Third. Stawnf. praero. f. 5b., and, as some say, Lord Chiefe 
Justice of England.” 


JUDICIAL SALARIES IN THE BRITISH Provinces.— A communication in a 
Toronto newspaper contains the following table of the judicial salaries 
which are paid in colonies other than Canada, which are under what is 
termed ‘‘ responsible government ’’ :— 


Chief Puisne 

Pop. Justice. Justice. 

Queensland 248,255 12,500 10,000 
New Zealand... 00 517,707 8,500 7,500 


And also the following table of salaries of colonies which are not 
under what is termed ‘‘ responsible government ’’ :— 


Chief Puisne 

Pop. Justice. Justice. 

Windward 285,000 10,000 not given 


Tue Jupicrary AND Potttics. — In view of the fact that there has not 
been a time within living memory when there has not been somewhere 
on the Federal bench a perennial candidate for the presidency, the 
following cold blast from the North, sent by the Canadian Law Times, 
may prove exhilarating: — 


‘* We have before expressed ourselves as strongly, uncompromisingly, opposed 
to a judge’s leaving the bench to return to a practice at the bar. Every member 
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of the profession in Canada knows that the salaries of the judges will not do 
more than keep them in pocket money, and any man who ascends the bench does 
so with full knowledge of what he isdoing. But there is something particularly 
obnoxious in a judge’s retiring from the bench to go into politics. While the 
bench is regarded with unqualified respect and reverence, party politicians are 
regarded with suspicion. To go from the bench to politics is to shake the con- 
fidence of the people in the purity and independence of the bench. Whether the 
judge is approached, or of his own motion enters the arena, makes no difference. 
The public do not like to think that judges may be contemplating indulgence in 
political warfare at the first convenient opportunity, nor do they like to think 
that they may not only be approached at any time when party exigencies require 
it, but that they are open to negotiations for party prizes. Party politics per- 
vade the whole existence of Canadians. They affect social relations, and business 
connections; and every man who is attached to a party sacrifices his independ- 
ence of thought and action. In one point especially it is important that the 
bench should be completely severed from anything like connection with party 
politics. The Judges try election cases. It has happened more than once that 
a judge has been severely criticised for his decision in an election case by party 
newspapers. And if it is to be considered a proper thing for a man to retire 
from judical life in order to engage in party politics, the party press will not be 
slow hereafter to make insinuations as to motives for decisions in election trials. 
The retirement of Mr. Justice Thompson from the bench to become Minister of 
Justice is in this respect most unfortunate.”’ 


Tue ExcuancGe or Briers PRIOR TO ARGUMENT. —The resolution intro- 
duced on behalf of Judge Hoadly, of New York, in the last American 
Bar Association meeting, and referred to by us in a former issue,! 
deserves more than passing notice. It will be remembered that this 
resolution was as follows: 


‘* Resolved, That in all courts of last resort in which written or printed briefs 
are required from counsel, such briefs should be required to be exchanged long 
enough before the submission of the cause to enable counsel on each side to 
examine and reply, either in writing or in print, to the brief of his adversary. ”’ 


It is not creditable to some of the appellate courts that such a state of 
things as that described in Judge Hoadly’s remarks exists. The subject 
is one which is easily capable of being regulated by rule. The con- 
ception of the office of argument in appellate courts which allows the 
counsel for the appellant or plaintiff in error to withhold his brief and 
file it on the morning of the argument, so that counsel of the opposing 
side can know substantially nothing about the positions which he 
assumes, is a disgraceful conception, not much higher than the con- 
ception which supported trial by battel. Until recently the abomina- 


1 21 Am. Law Rev., p. 1002. 
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ble practice obtained in Missouri, but one of the appellate courts of 
that State abolished it by a rule, by which it is commanded that counsel 
should enter their appearance in writing, and that they should serve 
their briefs upon the opposite counsel a given number of days before 
the cause was set for hearing, or be debarred of the right of oral argu- 
ment. 

In support of this resolution Judge Hoadly submitted the following 
written suggestions 


‘The importance of a rule of this kind has been very strongly impressed upon 
me in my practice in courts of last resort. In this State briefs are exchanged at 
the moment of going into the oral argument, and no sooner. It is manifest 
that the Court of Appeals loses all the advantage it would have if counse] were 
familiar with the views of their adversary. Where the case has been thor- 
oughly and well tried in the special and general term, and the same counsel 
present the case to the Court of Appeals, this difficulty is obviated. But it 
often happens that counsel argue in the court of last resort who come into the 
case after its removal to that tribunal, and who are familiar only with the 
printed record and have rot heard the debate of the other side. 

‘“‘In Washington, as you are well aware, the Supreme Court of the United States 
require the brief of the appellee or plaintiff in error to be filed six days, and 
that of his adversary three days, before the hearing — a rule which, in fact, is 
more often honored by its breach than its compliance, and which is entirely 
inadequate to produce the result I have in mind, namely: That the courts 
should be assisted by a thorough preparation on both sides founded on time 
for studying the adversary’s views. 

‘“‘In the olden times, when the Supreme Court of the United States was 
attended by Wirt, Pinckney, Walter Jones, and Reverdy Johnson, and other res- 
ident counsel only, these gentlemen, being in Washington or Baltimore, might, 
under the rule, familiarize themselves with their adversaries’ views during the 
six days or three days permitted by the rule, so as to discuss orally, with com- 
petent knowledge, the antagonist’s position. As the bar of the Supreme Court 
of the United States is now constituted, gentlemen coming from great distances, 
in answer to a telegram from the clerk, reach the court the night before 
the cause is to be heard, and they are compelled to go into trial on their pre- 
vious preparation without knowing what has occurred during the six days or 
three days prior to the date of the hearing. If the time were enlarged to ten, 
twenty, or thirty days, it seems to me the cause of justice would be greatly 
facilitated. 

‘*The rule in Ohio requires that ‘a copy of the printed record and brief or 
argument shall be furnished to the opposite counsel within a reasonable time 
before the cause shall be heard.’ 

‘Under this rule, my own practice always has been, and this is (I think) the 
general practice throughout the State, to exchange briefs long enough in 
advance to enable counsel to reply, or at least, to make intelligent criticism at 
the time of the oral argument. Oral arguments, however, are not resorted to 
in Ohio as much as they ought to be, and this fact modifies the effect of the rule. 
“Tam not familiar with the practice in other States, but I am convinced, 
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from what I have heard from gentlemen living in other States, that the evil of 
submission to the courts of last resort of causes without sufficient prior knowl. 
edge on the part of counsel of the views of their adversary is widespread. 

‘Of course, I am looking at this question entirely from the standpoint of the 
court and the interests of justice. There are cases in which, beyond doubt, it 
helps a lawyer to hide his brief from his adversary, and only lawyers who are 
willing to resort to this species of malpractice (for such I cannot help calling it) 
would object to the passage of this resolution. 

‘In my opinion the interest of justice will be furthered by the adoption of 
the resolution I have suggested, provided the evil is as great as I think it is.” 


The resolution will come up at the next meeting, and it ought to be 
adopted. It is a shameful imputation on the appellate courts that the 
necessity of discussing such a state of things in a convention of law- 
yers exists. 


Pusiic Orrston ConcerninG THE New Cuier Jestice. —It is a curi- 
ous fact that the discussions of the lay press concerning the appointment 
of the new Chief Justice have turned almost entirely upon his attitude 
on existing party politics. This shows the low conception which exists 
in respect of the considerations which should govern such an appoint- 
ment. Here is the case of a man who is to do work for the rest of 
his life, as the presiding officer of the greatest judicial tribunal in 
the world; and the question is discussed very largely from the stand- 
point of what effect the appointment will have on the struggle between 
the two political parties, and whether it will help the Democratic party 
in the North-west. It was this conception which chiefly dictated the 
appointment. The President had substantially made up his mind to 
give it to the North-west; and then the question came up, not whether 
the North-west had a man of the pre-eminent qualifications which 
deserve such an appointment, but what man among its higher grade of 
lawyers to select. Chief Justice Scholfield, of Illinois, was first hit 
upon by the politicians of that State; but he declined for reasons per- 
sonal to himself, though there is now no doubt that if he had said yes, he 
could have had the office. The appointment has no doubt been dictated 
largely with the idea of strengthening ‘‘ the party’’ in the particular 
locality, and has been governed less by proper conceptions of civil 
service appointments, than by the old-fashioned ‘‘ spoils ’’ conception 
that the offices ought to ‘‘go ’round,’’ so that each section or 
** deestrick’’ can ‘‘ get a whack’’ at them. This conception is about 
on the level with the standard American public opinion, as measured 
by the following newspaper expressions concerning the appointment, 
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for which we are iadebted to the industrious scissors of the editor of 
Public Opinion :— 


‘The President has made no mistake in appointing to the Chief Justiceship 
Mr. Melville W. Fuller, the ablest and brainiest lawyer of his age in Chicago. 
Even here there are many lawyers who have been aware of the high position he 
has won in his profession, and his speeches as a Democratic politician have 
made him known to the well-informed leaders of his party, notably his eulogy of 
his old leader, Douglas, in a speech before the Iroquois Club, on the 23d of last 
April, which was in his best style — strong, concise, epigrammatic, and spirited. 
The phrase he coined for a text was in itself an inspiration — ‘The republic is 
opportunity ’—and its illustrations in the political career of Douglas were 
most apt, admirable, and telling.’ — New York Mail and Express (Rep.), May 1. 


‘‘Mr. Fuller’s public service thus far has been confined to membership in a 
constitutional convention of his State and in the legislature; and his chief con- 
nection with politics has apparently been in the local contentions of the Chicago 
Democracy. If he is to be judged by his official experience and his record as a 
party leader, the showing, it must be admitted, is not impressive. His career 
as a lawyer, on the other hand, is said to have been markedly successful, and he 
unquestionably enjoys the confidence of the community in which he has passed 
his active life. The tributes to his character and ability, which come from his 
neighbors and friends in Chicago, are of the warmest kind. He is young enough 
to have fifteen years of service before him before reaching the retiring age, which 
is no doubt an important consideration in placing a new man upon the bench.’? — 
New York Tribune (Rep.), May 1. 


‘‘The cordial expressions of approval and satisfaction with which those who 
know Mr. Fuller receive the news of his nomination will predispose those less 
favored to think the best of the selection. While the President had an almost 
unbroken line of precedent for selecting a Chief Justice of the United States 
from the bar instead of the bench, a judicial experience in the absence of a 
national reputation would have served as some sort of credential for Mr. Fuller. 
As it is, he will enjoy the distinction of being the most obscure man ever 
appointed Chief Justice of the United States. Time may prove his capacity and 
fitness, but it would be a better appointment if the country at large had some 
preliminary evidence of his qualification for this high office other than the admir- 
ing tributes of partial friends.’’ — Philadelphia Press (Rep.), May 1. 


‘‘There seems to be no manner of doubt that in performing his somewhat 
difficult and delicate task of selecting a fit successor for Chief Justice Waite, 
President Cleveland has aimed solely at finding the man best qualified for the 
place without going outside of his own party. He wisely decided to seek only 
in the Northern States, as there is stiJ] some sensitiveness regarding the possi- 
ble views of the most eminent Southern men on the subject of the relation of 
States to the Union. He gave no heed otherwise to the claims of locality, as 
was shown by the attention given to candidates from widely separated States, 
and he paid no regard to political claims beyond what was implied in the deter- 
mination to appoint a Democrat. He sought high legal attainments and ability, 
approved by experience and assured standing, and integrity of character that 
could not be assailed, and he looked for a man young enough in years to give 
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assurance of long and distinguished service on the bench. In all respects he 
seems to have succeeded in his purposes as well as he could have hoped and as 
well as could have been expected of him.’? — New York Times (Ind.), May 1. 


‘* Although there will be sore disappointment in Maine because the President 
did not appoint Mr. Putnam Chief Justice, much gratification is felt that the 
honor has fallen upon a man of Maine birth. Mr. Fuller is a man in the vigor 
of life, a sound jurist, skilled in his profession, of decided literary tastes and 
talents. The story of his college career is one of the pleasantest traditions of 
Brunswick. It may be interesting to recall the fact that the proceedings of the 
Maine legislature in 1856 were reported in the Kennebeck Journal by James 
Gillispie Blaine, and for the Age by Mr. Melville Weston Fuller, just appointed 
Chief Justice of the United States.’’ — Portland, Me., Argus (Dem.), May 1. 


‘* Whatever is known of Mr. Melville Weston Fuller, of Chicago, upon whom 
the President has conferred the distinction of a nomination, is in his favor, 
except the one fact that in politics his leanings are toward the Democratic party. 
But he is not accused of bitter or intense partisanship, his record at tie bar is 
that of a sound and strong lawyer, his standing in the community is high, and 
his neighbors and professional brethren, even of different political faith, speak 
of him in terms of respect and confidence. It is of course eminently desirable 
that the person upon whom so great an honor is conferred should be possessed 
of great learning, spotless integrity, and physical powers unimpaired; and such 
a person Mr. Fuller seems to be.’ — Albany Journal (Rep.), May 1. 


‘“*We do not wish to tind fault with the President for his selection, nor to 
unkindly criticise Mr. Fuller, who is, no doubt, as good a citizen as his neighbors 
represent him to be. But if it was essential to find a Democratic Chief Justice, 
is there not a Democrat on the bench or at the bar of the United States or of any 
State who is distinguished as a lawyer and.a jurist, and who would have been 
recognized at once as a worthy successor of Jay, Ellsworth, Marshall, and 
Taney? Was it necessary to take for such an important judicial office in the 
republic an untried and comparatively unknown man? It may be said that 
Judge Waite, although similarly untried, made a very respectable Chief Justice. 
Probably Judge Fuller will do the same. But was it needed, was it wise, to 
make the experiment?’ — New York World (Dem.), May 1. 


‘*When the name of Melville W. Fuller was announced as that of the President’s 
nominee to the vacant Chief Justiceship the general expressions uttered were 
those of inquiry and surprise. The great public had not before heard of Mr. 
Faller to any appreciable extent, and there was a prevailing ignorance as to how 
the selection was to be received. That ignorance has been rapidly enlightened, 
and it is gratifying to find that the concensus of opinion and information is 
highly favorable to the choice that has been made.’’ — Philadelphia North Ameri- 
can (Rep.), May 2. 


“So far as known, the only objection that could be brought against the 
appuintee is his lack of extended fame. But if this is the only objection it 
should have little weight. The late Chief Justice was comparatively unknown — 
previous to his appointment, though he filled the office with great ability. The 
testimony of all the Illinois Representatives who do know Mr. Fuller is that he 
is a lawyer of marked attainments and unimpeachable integrity. It is noticeable 
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that Senator Cullom, the most prominent Republican leader in Illinois, approves 
the appointment of Fuller, and testifies to his fitness for the duties of the 
office.” — Baltimore Herald (Rep ), May 1. 


‘‘ Happily for the country, its interests, as well as Mr. Cleveland’s, appear to 
be served by Mr. Fuller’s appointment. He bears an honorable name among his 
associates, is represented to be both cultured and able, of judicial mind and 
more of a lawyer than a politician. He is, moreover, of suitable age, and is 
probably as good a man for the position as could have been found amid the 
exigencies of a dawning political campaign. The people will probably accept 
his nomination with a feeling that, since they could not do better, they are glad 
they have done no worse.” — Philadelphia Inquirer. 


‘Mr. Fuller’s professional record is honorable and eminent. He is of reputa- 
ble life and character and of about the right age. In politics he was originally 
a Douglas Democat and has pursued a conservative and consistent course ever 
since. Looking at the matter from a political standpoint, the President must 
have also taken the question of location into consideration, and has certainly 
shown good judgment in this respect. He has done what is often somewhat 
difficult to do in appointments of an important character — kept ‘‘ good politics” 
in sight, and at the same time carefully consulted the public interests.’’ — Wash- 
ington Critic (Ind.), May 1. 


“The bestowal of several executive offices of consequence upon Northwestern 
men, followed by the selection of a citizen of Illinois for the highest judicial 
office in the President’s gift, will tend to increase the Cleveland sentiment of 
that section and to improve the chances of the Democratic party in the next 
trial of strength at the polls in the Northwest. The new Chief Justice is warmly 
commended as a lawyer of great ability, and he will undoubtedly be con- 
firmed.’? — Washington Star (Ind.), May 1. 


“This appointment was probably as important an exercise of his executive 
function as President Cleveland will be called upon to make, even assuming his 
re-election for a second term to be assured. The outcome has furnished a new 
proof of good judgement as well as good luck. There can hardly be a doubt 
that the Senate will ratify the President’s choice.’? — Philadelphia Record 
(Dem.), May 1. 


‘Melville W. Fuller, we believe, will maintain the traditions and honors of the 
most exalted station that opens to the American jurist. It would be absurd to 
say he is a Marshall ora Taney. That is to be proven. We judge them by the 
ripened fruit of thirty or forty years. All is before Fuller with a strong basis 
of legal knowledge, bright intellect, courage, and will power.” — Pittsburg Post 
(Dem.), May 1. 


* As to the story that Mr. Phelps, our minister to England, who was Mr. Ful- 
ler’s classmate at Bowdoin College, was influential in securing his appointment; 
and as to the other story that the administration hopes to carry Illinois this fall, 
and has made this selection with the belief that it may encourage that result -- 
both propositions may well be overlooked in face of the simple fact that Mr. 
Fuller is a man fit for the place, and to whom no reasonable objection can be 
taken.’’ — Cincinnati Enquirer (Dem.), May 1. 
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“There will be general satisfaction that in filling this high office the President 
has kept outside the complications of practical politics, and while making a 
nomination that will be politically satisfactory to his party, has at the same 
time chosen one whom all parties will recognize and respect as a lawyer and 
one worthy to be named ina most distinguished line.’”’ — Philadelphia Times 
(Ind.), May 1. 


‘The Supreme Court of the United States is the inner citadel of American 
liberty, the holy of holies in our political sanctuary. The high dignity, worth, 
and prestige of this august tribunal have been appropriately considered and 
conserved in the appointment of Chief Justice Fuller.” — New York Commercial 
Advertiser (Rep.), May 1. 


“Two weeks ago the Plain Dealer predicted that Hon. Melville W. Fuller, of 
Chicago, would be appointed Chief Justice of the Supreme Court of the United 
States, and its prognostication has been verified by the fact that his name was 
sent to the Senate yesterday by President Cleveland. Mr. Fuller is one of the 
ablest lawyers in the great Northwest, which is complimented by this appoint- 
ment.’? — Cleveland Plain Dealer (Dem.), May 1. 


“It’s *Cleveland’s luck’ to make such a nomination. Yes; but it’s the luck 
of good judgment, honest motives, and the best of civic intentions. It is the 
sort of ‘luck’ that wins with the people and it will make Grover Cleveland a 
second term President by a large majority.”” — New York Graphic (Dem.), May 1. 


‘*So far as is known, the nomination is not positively bad, as some of those 
suggested would have been; but proof is required that Mr. Fuller possesses a 
single qualification for Chief Justice above ten thousand other lawyers scattered 
through the Northwest.’’ — Utica Herald (Rep.), May 1. 


** High as is the office, the professional reputation of the nominee entitles him 
to aspire to it. His competence for the position is established by the fact that, 
though a Democrat, he has the indorsement of the two Republican Senators 
from his State.’? — Boston Herald (Ind.), May 1. 


‘*If President Cleveland was to select a Chief Justice outside of the United 
States Supreme Court, as General Grant picked the late Chief Justice Waite 
after some preliminary rejections, and as has been expected that he would do, 


the choice just announced to the country is a good one.” — Springsield Republican 
(Ind.), May 1. 


‘The nomination of Mr. Fuller is, therefore, one which does the President 
great credit, and which ought to give entire satisfaction —as indeed we are con- 
fident it will give, except to those who have made up their minds not to be 


satisfied with anything that is done by the present administration.”? — Philadel- 
plaa Telegraph (Ind.), May 1. 


‘“*The President probably pleased himself and one other person when he ap- 
pointed Melville W. Fuller as Chief Justice of the United States. But itis quite 


probable that he displeased a great many other Democrats.’’ — Pittsburg Press 
(Rep.), May 1. 


‘In nominating Hon. Melville Weston Fuller as Chief Justice of the United 
States, Mr. Cleveland has evidently selected one of the best men whom his party 
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affords. That Mr. Fuller’s name is not more familiarly known in this section 


of the country is no valid argument against him.’? — Boston Journal (Rep.), 
May 1. 


‘¢ Mr. Fuller, the nominee for Chief Justice, is more of a lawyer than a partisan, 
although he is a thorough-going Democrat. In fact there is no better lawyer 
and no better Democrat in the country than he. He will make one of the great 
est Chief Justices the country has had.” — Indianapolis Sentinel (Dem.), May 1. 


“The appointment isa fairly good one. Mr. Fuller ranks among the able 
lawyers of Chicago, though he does not stand at the head of a bar which em- 


braces a number of lawyers of larger experience and wider reputation.’? — In 
Gianapulis Journal (Rep.), May 1. 


“Mr. Fuller is an attorney of more than ordinary repute throughout the North- 
west, and is said to be a very capable man.’’ — Ohio State Journal (Rep.), May 1. 


“ That the President has made an excellent nomination, we havenodoubt. Mr. 


Fuller’s character, ability, and qualifications are beyond question.’’— Macon 
Telegraph (Dem.), May 1. 


‘From all that is said of Melville W. Fuller, President Cleveland has done well 
in selecting him for the seat made vacant by the death of Chief Justice Waite.”? — 
Hartford Times (Dem.), May 1. 


“It is evident that as a citizen and as a lawyer Mr. Fuller is worthy of the ap- 
pointment, though not more so than scores of distinguished members of the bar 
throughout the country.’ — Rochester Herald (Ind.), May 1. 


“There is no partisan color in this nomination. It is, moreover, an appoint. 
ment whose fitness has aroused no challenge, even among the cope of the 
administration.”” — Boston Post (Dem.), May 1. 


“ Everything now known of Mr. Fuller indicates that his appointment is a good 


one upon which the President may properly be commended.’’ — New Haven 
Palladium (Rep.), May 1. 


* Cleveland, who always hit the nail on the head, has hit it again. Judge Ful- 
ler, of Illinois, is about the best appointment for Chief Justice he could have 
made.’? — Wheeling Register (Dem.), May. 1. 

“We are satisfied that the repubiic will receive no detriment from the 
appointment that has been made.’’ — New York Evening Post (Ind.), May 1. 


Mr. Cuter Justice Futter. —On the 30th of April the President 
nominated Melville W. Fuller, of Chicago, to be Chief Justice of the 
Supreme Court of the United States, to fill the vacancy occasioned by 
the death of Chief Justice Morrison R. Waite. Since then sufficient 
time has elapsed to take the general verdict of the country upon the 
nomination, and that verdict is, that itis a respectable one. The lowest 
opinion of it, coming from respectable quarters, is, that it might have 
been worse. It is a better appointment than was that of either of his 
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four immediate predecessors when they were respectively made. He 
is an older and far riper and better lawyer than Marshall was when he 
was appointed; though not, so far as known, possessed of the great in- 
tellectual characteristics of Marshall. He is also an older and better 
lawyer than Taney was when he was appointed, and, unlike the case of 
Taney, his appointment is not bestowed as a reward for political services 
of a questionable nature. Though younger, he is a far better lawyer 
than Chase was when he was appointed, and, unlike the case of Chase, 
his appointment is not rendered necessary by the public exigency of 
getting an ambitious statesman out of a cabinet. His appointment is a 
better one than was that of his immediate predecessor, Chief Justice 
Waite, when it* was made; for he has at least been for many years a 
practitioner in the court to which he is appointed, while his predecessor 
assumed the robes of presiding officer of a court wherein he had never 
argued acase. His appointment is a far better one than the recent ap- 
pointment of Mr. Justice Lamar, who, though an able politician and a 
gentleman of culture, can scarcely be rated as a lawyer at all, — not 
having appeared as counsel, so far as known, in any reported case for 
the last thirty years, and not having contributed anything, so far as 
known, to the literature of the law, except decisions on land and patent 
questions, rendered while holding the office of Secretary of the Interior. 

But this appointment, while justified by precedent, is no such appoint- 
ment as ought to have been made. The office of Chief Justice of the 
United States is a great office. Its incumbent holds the office during 
good behavior. The tribunal is the most permanent, conservative and 
powerful official body which exists in our country. The President 
comes and goes every four years; the House of Representatives changes 
every two years with the shifting tides of popular opinion; even the 
Senate undergoes a complete re-election in the course of six years. 
But the Supreme Court, composed, it is assumed of venerable men of 
great learning in the law and of high character, changes much more 
slowly, —taking in new members only with the death or retirement of 
an old one. It has been remarked with curious emphasis by English- 
men that it is the only judicial tribunal in the world which possesses 
the power, unquestioned and every where acquiesced in, to set aside the 
acts of the legislature of an entirely sovereign State. Our State courts, 
it is true, exercise an analogous power in respect of the acts of their 
State legislatures, but under our system the States are but quasi-sover- 
eign. Such being the character of the Supreme Court of the United 
States, the honor of presiding over that tribunal ought to be reserved 
for a jurist of great distinction. It ought to be constantly held up as 
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tne reward of tne greatest juristic achievements. In making such an 
appointment, the whole field of the Federal and State judicatures ought 
to be carefully looked over; and if one man can be found therein that 
rises by common consent above the others, the honor ought to be 
awarded to him. Above all, it would be most seemly to promote to 
that great office, some one who has had experience in its workings and 
on whose shoulders the new honor would sit easily andlightly. Sucha 
man could have been found in Mr. Justice Miller, the senior justice of 
the court, in Mr. Justice Field, the next in seniority, or in Mr. Justice 
Gray, for many years prior to his present appointment, Chief Justice of 
Massachusetts. Outside of the court there was one man pre-eminent 
as a constitutional lawyer, as a judge and as a legal scholar and writer ; 
independent in political thought and action and a citizen above re- 
proach, —clarum et venerabile nomen, — Thomas M. Cooley, of Michi- 
gan, now president of the Interstate Commerce Commission, to which 
office he was appointed by the present President. Why he was over- 
looked, though a Republican, by successive Republican Presidents, in 
making selections to that bench, 


‘© While glory crowned so many a meaner crest,”’ 


can only be explained in view of the indifferent conceptions which 
have prevailed in the minds of all parties in regard to the qualifica- 
tions necessary for great judicial offices. 

Of this quality is the appointment of Mr. Chief Justice Fuller. 
Though a good lawyer, and an excellent citizen, there are among the 
seventy-five thousand members of the great and powerful profession to 
which he belongs, a thousand others who are just as able as lawyers and 
just as reputable as citizens. Above all, it is a shameful thing — and the 
shame is equally imputable to both political parties, that it is deemed to be 
an indispensable qualification to a great judicial office that the appointee 
should have trained with the political party which possesses the power 
of appointment. But, judged by the standard of precedent, the ap- 
pointment must be pronounced, on the whole, respectable, — perhaps 
on the whole, a good one. Certainly it might have been worse. A 
lawyer of less learning and experience might have been selected to pre- 
side over the venerable jurists of that tribunal, every one of them his 
superior; or a miserable politician might have been foisted upon the 
great seat, there to shake around in a robe which he could not fill. 

The best recommendation of a man is that he is well thought of at 
home. The best recommendation of Mr. Chief Justice Fuller comes 
from his neighbors and from his professional brethren in Chicago, from 
those who have known him longest and most intimately. 
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We take pleasure in reproducing a biographical sketch of him from 
the columns of the Chicago Legal News: 


“Melville Weston Fuller, the new Chief Justice, was born in Augusta, Maine, 
February 11, 1833. His father, grandfather, and great-grandfather had all been 
distinguished citizens of that town. His grandfather, Nathan Weston, was not 
only a lawyer of ability, but also an eminent judge, having adorned the Su- 
preme Bench of the State of Maine, from 1820 to 1834 as associate justice, and 
from 1834 to 1841 as its Chief Justice. His opinions, especially upon commercial 
questions, are quoted even now as leading cases upon the topics discussed. 

“Mr. Fuller graduated from Bowdoin College in the class of 1853, and at once 
commenced the study of law in the office of his uncle, George Melville Weston, 
at Bangor. He attended also a course of lectures at the Harvard Law School. 
In 1855, he commenced to practice in Augusta, at the same time filling the post 
of editorof The Age. In 1856, he was elected to the common council of Augusta 
and became its president, performing also the duties of citysolicitor. He was 
then but twenty-three years of age and had: bright prospects before him in his 
native place, but he determined to come West and seek a larger environment. 
He therefore resigned his position in the council and before the year 1856 had 
closed, he had settled in Chicago. His agreeable manners and kindly dispo- 
sition, together with his readiness and eagerness for hard work, brought him 
clients, and it was not two years before he had appeared before the Supreme 
Court of Illinois, in the case of Beach v. Derby, reported in the 19th Ill. His 
ability and loyalty to the interests of his clients were soon recognized, and from 
that time on his practice has continued to grow until now it is limited only by 
his ability and willingness to accept more cases. How great an impress he had 
left upon the jurisprudence of this State may be partially estimated by the 
mere fact that his cases appear in more than one hundred volumes of the 
Illinois Reports. 

‘* His practice has been a general one, embracing all branches of the law, 
with the exception, perhaps, of admiralty law. In commercial law and the law 
of real property, he has no superior at the Chicago Bar. In recent years, he 
has practiced more on the chancery side than on the law side, but he is consid- 
ered an eloquent advocate. 

**His most celebrated case was what is now known as the Cheney case, in 
which an ecclesiastical council attempted to discipline Bishop Cheney ona 
charge of canonical disobedience. Mr. Fuller appeared in defense of Bishop 
Cheney and showed a knowledge of ecclesiastical laws and a familiarity with 
the writing of the church fathers, that was astonishing even to the well-trained 
churchmen before whom the trial was had. His argument of this case before the 
Supreme Court of this State, to which tribunal the matter finally went, has been 
pronounced a masterpiece of forensic skill and eloquence. 

**In the Federal courts Mr. Fuller has had in recent years an extensive prac- 
tice, and it is a curious coincidence that in the first case heard before the late 
Chief Justice when he went upon the bench, Tappan v. Merchants’ National 
Bank, Mr. Fuller, who succeeds him, was of counsel. That was in 1874; and 
since that time, and for some years before, scarcely a term has passed during 
which he has not had cases on the docket. Among the more important of his 
ate casesin the Federal courts may be mentioned the ‘ Lake Front case’ recently 
heard before Mr. Justice Harlan and Judge Blodgett, in which Mr. Fuller 
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successfully represented the vast interests of the city of Chicago. It wasa 
great legal battle, and Mr. Fuller’s conduct of the case has attracted much 
attention among his professional brethren and the public. 

‘¢In politics Mr. Fuller has always been a Democrat. He was a personal 
friend and follower of Douglas. He has always believed in hard money and 
during the war gave a loyal and earnest support to the cause of the Union. In 
1861 he was a member of the convention to revise the State constitution, in 
which he took an active part, and by his legal abilities rendered marked serv- 
ices. In 1862 he was ‘elected to the legislature and served one term. He 
attended the Democratic National Conventions in 1864, 1872, 1876, and 1880, and 
in 1876 he was selected to nominate Mr. Hendricks, which he did in a brilliant 
speech. But in recent years he has withdrawn himself from all active partici- 
pation in politics and has devoted his entire attention to his profession. While 
he is in no sense a politician, he yet retains a warm interest in the success of his 
party and the principles which it represents, and is a close observer of public 
questions and events. 

‘‘A4 marked characteristic of Mr. Fuller’s legal methods is thoroughness. 
His case never suffers for want of study of the record and a preparation of the 
law. He has quick perceptive faculties and works with facility and ease, yet he 
studies his case closely and carefully and comes into court full-armed for the 
contest. He speaks fluently and with clearness and earnestness, and brings to 
the argument of a cause the close study of years, together with a very exten- 
sive practical experience. 

‘He is learned in the law in distinction from a merely practical or case lawyer 
and some of his more important arguments are mines of philosophical research 
and scholarly reasoning. In practice he always maintains a dignified bearing 
that is grateful alike to the court and opposing counsel. A love of justice rather 
than a desire to win, dominates him in the conduct of his cases to a marked 
degree and in cases of hardship he is controlled by generous compassion. He 
never engages in angry altercations, but makes a strong fight. 

“ His soul abhors the abuse of justice by unfairness and trickery, and when 
such appears his denunciation, though calm, is terribly poignant. 

‘‘He is a man of scholarly habits and attainments, widely versed in general 
literature and history. He is familiar with at least two continental languages 
and is a ripe scholar in the classics. He wili bring to the august bench, to which 
he has been called as the leader, a rare culture and such attainments as few 
lawyers possess. Socially he is a gentlemen of courtly dignity and presence 
with a kindly, amiable manner indicative of a warm heart and generous im- 
pulses. Honorable in private life, of strict integrity in his professional life, he 
has been in his own quiet way dutiful to all the obligations of good citizenship. 

‘*It has been said of the late Chief Justice Waite, that, although he grew to 
fill the place with credit to himself and the court, yet he came to the bench with 
astrong intellectuality, but witha lack of that experience that is deemed necessary 
for sohighastation. Mr. Fuller’s experience has been a wide one, and when he 
takes the office he will find himself in familiar grooves with only new surroundings. 

‘*His appointment to this exalted station is especially gratifying to the legal 
profession, because it is in no sense a reward for political services, but a de- 
served recognition of a life of hard and distinguished work atthe bar. It is 
good politics, simply because it is one so eminently fit to be made, and will re- 
dound to the credit of the President, the court and the country.”’ 
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CORRESPONDENCE. 


PRACTICAL LAW REFORM. 


To the Editors of the American Law Review: 


Please allow me to submit to your better judgment, the accompanying proposal 
of an additional rule for courts of last resort. If you fully approve it, and be- 
lieve its publication would be likely to do good, please put it in the Review 
with your commendation. If you see any objections to it, please have the kind- 
ness to write me stating them. ’ 

Very truly yours, 


C. C. BONNEY. 
CHICAGO. 


Proceedings in courts of last resort are now attended by the evils below specified, 

1. Voluminous matters which contain nothing material to the real merits of the questions 
in controversy, are transmitted from the lower court, subjecting the party removing the 
cause to much needless expense. 

2. The printing of those unnecessary matters at large, or an abstract of them, involves 
much further needless expense. 

3. The examination thereof imposes upon the higher court much unnecessary labor. 

4. Such matters largely increase the labor of the court in preparing a proper statement of 
the facts of the case; the questions involved, and the rules of the law applicable. 

5. They also greatly increase the cost of judicial reports. 

6. They also often seriously obscure the real merits of a controversy, and weaken the 
force of the decision. 

To remove those evils the following additional rule is respectfully proposed: — 


PROPOSED RULE. 


The plaintiff in error or appellant, shall in all cases annex to his assignment of error, a 
plain and concise statement of the exact questions of law, or of fact, upon which, as he 
claims, the controversy in this court depends; and the defendant in error or appellee, in 
case he shall not be satisfied therewith, may restate the same as he claims that they will 
appear; and all other questions that might be raised in the case shall be treated as waived 
by the parties, unless the court shall, on grounds of public policy, or for other good cause, 
otherwise direct, in which case the parties shall have an opportunity to be heard on such 
new questions as the court may desire to consider. 

(6.) It shall be the duty of the plaintiff or appellant, to file in the lower court, a precipe, 
specifying what part or parts if any, of the proceedings are, in his opinion, not necessary 
to the determination of the said questions, and all such parts shall be omitted in making up 
the transcript, but a copy of said precipe shall be transimitted therewith. And in case 
either party shall afterwards desire, or the court shall direct that any of the omitted matters 
be brought up, the clerk of the lower court shall certify and transmit the same, on the mere 
request of such party, or the clerk of this court, subject to such order in relation to the 
costs thereof, may be deemed just. 

(c.) The reporter of this court shall, in all cases, prefix to the opinion of the courta state- 
ment of the exact questions upon which the cause was submitted to the court; and an 
alphabetical list of the authorities cited by the respective parties. . 

Section nine of Rule ten of the United States Supreme Court, promulgated at the October 
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term, 1886, is a step in the right direction, but does not go far enough. Itis limited to the 
printing of the record, and involves the possible penalty of dismissal for a mistake. 

If judicial opinions could commence with a statement that the cause was submitted on 
certain specific questions, and after stating only the facts essential to those questions, 
could at once proceed to apply the principles of law involved, the costs of proceedings in 
courts of last resort would probably be reduced more than fifty per cent. and the expense 
of judicial reports would also be greatly lessened. 

It is also respectfully submitted that the experience under the certificates of division in 
opinion, abundantly justifies a fair trial of the proposed rule. 

CHICAGO, March 31, 1888. 


OBSERVATIONS. — The above or similar measures, would result in simplifying 
the work of appellate courts and in unifying and simplifying the case-made 
law; while they would not operate to the prejudice of substantial justice, which 
would be left, more largely than now, to the trial courts and the juries, where 
it can best be administered. Let the appellate courts be concerned with the 
preservation and growth of the law; the trial courts with its application.— Eps. 
Am. L. REV. 


CODIFYING WITHOUT ENACTING. 


To the Editors of the American Law Review: 

The perusal in a former number of your journal of Mr. Bishop’s entertain- 
ing article in which he laments the supposed evils to flow from codification by 
statute, leads me to suggest, that we may have codification by statute and also 
preserve the characteristic advantages of case law. This may be rendered 
possible by enacting that the provisions of the statutory code shall have no 
greater authority than a decision of the highest court in the State. 

The sources of law as administered by our courts may be divided into two: — 

1. Man’s sense of justice and utility, to be derived from prior decisions, cus- 
toms, the judge’s own individual sense and other evidence. This source is 
sometimes called, ‘*the common law,’ but that phrase stands for other notions 
too. 

2. Positive law to be derived from constitution, statutes and decisions, 
which in practice are given the force of statutes. In applying this kind of Jaw 
the only question is, what did the legislator intend. Any disc ussion of the jus- 
tice and utility of the law-givers command, except as a means of arriving at 
his intention, would be out of place. 

What Mr. Bishop deplores is the superseding of the first kind of law by the 
second. In this many of us heartily sympathize. May not this result, the one 
serious evil to be feared from a code, be avoided by withholding from its pro- 
visions the authority of an absolute command and by giving them, as suggested, 
the authority of a judicial decision? 

Respectfully, 


RvussE H. CurtTIs. 
CHICAGO. 
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THE AMERICAN DECISIONS, VOLS. 9%, 97, 98 San Francisco: Bancroft-Whitney Co. 
1888. 


Often we have given our readers a favorable estimate of the value of this. 
series of Reports now so rapidly thrown off, and in a month or so to be com- 
pleted in two more volumes. In these before us we find nothing to modify or 
abate in any essential the views we have so frequently expressed. The series, 
100 volumes, will be to the practitioner remote from the ampler libraries of the 
cities little less than indispensable. The owner will have at his command more 
than the original State Reports from the earliest issue to 1869 (where the 
American Reports begin), for the rubbish is discarded, and the cases of value 
are so annotated and presented that they are available with little further labor. 


The busy lawyer who has once tested their merits will not permit himself to be 
long without them. 


THE AMERICAN REPORTS, Containing all Decisions of General Interest Decided in the 
Courts of last Resort of the Several States, with Notes and References. By IRVING 
BROWNE. Volume LX. John D. Parsons, Jr., Publisher. Albany, New York. 1838. 
This is the last‘of a well known series. It brings its work down to 1887. 

Bancroft-Whitney Co. have become owners of the entire property and subscrip- 

tion list, and will henceforward handle them in connection with American 

Decisions. 

Moreover, they purpose to continue the work in a series of reprints, to be 
christened, American State Reports, and issued at the rate of six volumes a 
year. This will give us the State Reports almost as they appear, selected and 
annotated like those now completed, and we are heartily glad of the undertaking. 
The bar everywhere should welcome it. The work will be done by and under 
the supervision and editorial responsibility of A. C. Freeman. This gives a 
guarantee of good work promptly done. 


INSANITY: ITS CLASSIFICATION, DIAGNOSIS AND TREATMENT. 
Practitioners of Medicine. By E. C. SprrzKa, M. D. 


A Manual for Students and 


A MANUAL OF MEDICAL JURISPRUDENCE, with Special Reference to Diseases and Injuries 
of the Nervous System. By ALLAN MCLAIN HAMILTON, M.D. E. B. Treat, Publisher, 


New York. 

The publisher calls these books medical classics. How well deserved this 
title we cannot say; but both books interest the general reader, especially the 
lawyer. Dr. Hamilton has made his work useful by a clear, simple, direct 
style, and a common-sense treatment throughout. His preface is so modest 
that we quote it as unique. ‘‘ This little bookis prescribed as an elementary 
treatise and book of reference for lawyers and doctors. Its scope is limited, for 
I have considered only those conditions of the nervous system which nowadays 
are so often the basis of litigation; and as a guide in such cases I trust it will 
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prove useful.” He assures us ‘no definition of insanity exists, that will stand 
legal analysis,’ yet he approves one which seems free from his criticism, one 
which makes it ‘‘a disease of the brain (idiopathic or sympathetic), affecting 
the integrity of the mind, whether marked by intellectual or emotional disor 
der.” A qualification is suggested for the legal definition that ‘the cerebro 
mental disorder must be such as to suspend or impair the action of the healthy 
will.”? Obviously the disorder must be such as to dominate a man before he 
becomes a subject of legal supervision as insane. 

Though Dr. Spitzka’s work is a manual for students and practitioners of med- 
icine, no adequate reason exists why lawyers should not use it. The style is the 
antipodes of Dr. Hamilton’s, but moves on rapidly, and almost always the 
thought is distinct. The words he delights in are not merely medical and tech- 
nical but apparently ‘ the result of gross vaso-motor and the trophic influences 
provoked by exacerbations of the central nervous affection.”» He is not content 
to tell a plain thing plainly. To say that a cross-eyed child manages to see he 
says ‘‘it managed to render its odcular axes parallel by carrying its head in an 
oblique position towards the object it desired to fixate.’? One can ‘‘ fizate”’ 
similar phrases on almost every page, but these blemishes do not destroy the 
uses of the book. The author brushes away some popular delusions, such as 
“that because the commission of a crime involves deliberation, premeditation 
and skill, it cannot be the deed of a lunatic,”? and he does not hesitate to say a 
lunatic may commit a crime from the ordinary criminal motives. 

Generally indeed, aside from strictly medical matters about which we do not 
profess to speak, the conclusions reached seem wholesome in tone, are effect- 
ively stated and commend themselves to the general reader. 


StoRY’s LEGAL DIGEST AND DIRECTORY OF LAWYERS, ETC.— Third Annual Issue. 1887- 
ls8s. F.C. Story & Co., New York. 

This digest grows in fullness of information witheach year. The compilation 
of the laws of the various States and Territories, and of Canada, gives succinctly 
the laws relating to civil rights and liabilities, the enforcement and collection 
of claims, the taking of depositions, the acknowledgment and proof of deeds, 
the execution of wills, etc. It also gives a Court Calendar of each State and 
territory, containing the times and places for holding the various courts and a 
list of trustworthy lawyers in all the cities and towns of the United States and 
Canada. The value of such a work lies in its accuracy, and so far as we have 
tested it hitherto, we have found it reliable. Much care seems to have been 
taken in selecting lawyers of high standing in each State to make compilations 
of the laws of their respective States. Wecommend the book as useful both to 
lawyers and busjness men. 


BENJAMIN’S TREATISE ON THE LAW OF SALE OF PERSONAL PROPERTY, With References to 
the American Decisions and the French Code and Civil Law. The latest English Edi- 
tion, with American notes. Entirely re-written. By EDMUND H. BENNETT. 1 Vol. 8vo. 
W. 1010. Boston: Houghton, Mifflin & Co. 


Twenty years ago this book first appeared and at once took its place asa 
standard text-book. That place it retains. Edition has followed edition on 
both sides of the Atlantic, sure proof both of estimate and demand. 

This one is really the fifth American edition, but by no means a mere reprint 
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Professor Bennett has reconstructed his notes, giving them now the form of 
one continuous note at the end of each chapter. This leaves the text unbroken. 
They have been condensed also and shorn of quotations so that we have the 
whole in a book more shapely and convenient than the previous edition, and less- 
ened nearly one hundred and fifty pages. 

It is many years too late for comment on the author’s text; we need only add 
that a careful scrutiny of the American notes warrants us in pronouncing them 
a valuable adjunct to the book as a scientific treatise and as a hand-book and 
guide for the American practitioner. They supplement the text in a most satis- 
factory manner. Some of them cover many pages, but not by merely multiplying 
citations. 

Professor Bennett recognizes that the settled rules of law do not call for all 
the cases decided under them, and his part in this work is a pleasing contrast 
to the machine methods of citing every known case under every proposition to 
which it is possibly pertinent. 


THE ELEMENTS OF JURISPRUDENCE.—By THOMAS ERSKINE HoLLAnD, D.C. L. Fourth 
Edition. pp. 378. Oxford: At the Clarendon Press. 1888. London: Henry Froude. 
When this treatise first appeared eight years since, the Southern Law Review, 

(vol. 6 (XN. 8s.) p. 592), commended it as a successful attempt to state in succinct 
form the general principles which characterize and underlie modern jurispru- 
dence. The AMERICAN Law REVIEW (Vol. 14, p. 664), at the same time showed 
how “his very clear analysis of the nature and elements of legal rights is fol- 
lowed by an admirable classification of them.’”? Such it remains to-day in this 
latest edition, revised and benefited by criticism and study. 

One of the few legal books written in the English tongue which are truly sci- 
entific throughout, which classify and methodize those fundamental principles 
that are the basis of legal rights —this work of Dr. Holland deserves careful 
study by those who would be grounded in the best learning of our profession 
as well as by scholars generally. 
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New Jersey Equity Reports. Vol. 43. Trenton, N.J.: W.S8S. Sharp, Pub- 
lishing Co. 1888. 


The Conflict of Judicial Decisions. By William H. Bailey. Baltimore: M. 
Curlander. 1888. 


The Elements of Jurisprudence. By Thomas Erskine Hoiland. (Fourth 
Edition.) London: Henry Froude. 1888. 


The United States and the States Under the Constitution. By C.S. Patter- 
son, T. & J. W. Johnson, Publishers. Philadelphia, Pa. 1888. 


A Treatise on the Law of Private Corporations. By Henry O. Taylor, 
Second Edition. Philadelphia: Kay & Brother, Publishers. 1888. 


A Commentary on the Law of Evidence in Civil Issues. By Francis Whar- 
ton, LL. D., in 2 yols., thirdedition. Philadelphia: Kay & Brother, Publishers. 
1888. 


A Treatise on the Law of Negligence. By Thomas G. Shearman and Amasa 
A. Redfield, Fourth Edition—rewritten. Baker, Voorhis & Co., Publishers. 
New York. 1888. 


Insanity; Its Classification, Diagnosis and Treatment. A Manual for 
Students and Practitioners of Medicine. By E. C. Spitzka, M.D. New York: 
E. B. Treat, Publisher, 771 Broadway. Price $2.75. 


A Manual of Medical Jurisprudence, with Special Reference to Diseases 
and Injuriesof the Nervous System. By Allan McLain Hamilton, M.D. New 
York: E. B. Treat, Publisher, 771 Broadway. Price $2.75. 


Limitation of the Liability of Ship Owners Under the Laws of the United 
States. A Review of Recent Decisions in the United States Supreme Court 
on the Subject, etc. By Cornelius Van Santvoord. New York: L. K. Strouse 
& Co., Publishers. Price, $6 


The American Reports, Containing all Decisions of General Interest De- 
cided in the Courts of last Resort of the Several States, with Notes and 
References. By Irving Browne. Volume LX. John D. Parsons, Jr., Pub- 
lisher. Albany, New York. 1888. 


Pennsylvania Supreme Court Digest, Volume II. Containing Abstracts of 
the Decisions, Motions, and Orders in the Supreme Court of the Common- 
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wealth of Pennsylvania for the year 1887. By Charles H. Bannard. Phila- 
delphia: T. &J.W. Johnson & Co. 1888, 


Federal Decisions. Cases Argued and Determined in the Supreme, Circuit 
and District Courts of the United States. Arranged by William G. Myer. Vol. 
21, Laches — Lakes — Land and Land Titles; Vol. 22, Landlord and Tenant — 
Mutual Insurance. St. Louis, Mo.: The Gilbert Book Co. 1888. 


The American Decisions, Containing the Cases of General Value and 
Authority, decided in the Courts of the Several States from the Earliest 
Issue of the State Reports to the year 1869. Compiled and Annotated by A. 
C. Freeman. Vols. 96, 97and 98. San Francisco: Bancroft-Whitney Co. 1888, 


Reports of Cases Argued and Determined in the Court of Chancery in the 
State of New York. Complete Edition. Copiously Annotated by Embodying 
all Equity Jurisprudence, with Tables of Cases Reportedand Cited By Robert 
Desty. BookI. Containing Johnson’s Chancery Reports. Vols. 1, 2,3, 4 and 5. 
Rochester, New York: The Lawyers Co-operative Publishing Co. 1888. 


The American Digest. (Annual Vol. 1,1887.) A Digest of all the Decis- 
ions of the United States Supreme Court, all the United States Circuit and 
District Courts, and the Courts of Last Resort of all the States and Terri- 
tories as Reported in the National Reporter System During the Year 1887. 
With Table of Cases Showing the Official Citations. West Publishing Co., 
St. Paul, Minnesota. 1888. 


A Treatise on the Law of Building and Buildings. Especially Referring to 
Building Contracts, Leases, Easements and Liens, Containing also Various 
Forms useful in Building Operations, a Glossary of Words and Terms com- 
monly used by Builders and Artisans, and a Digest of the Leading Decisions 
on Building Contracts and Leases in the United States. By A. Parlett Lloyd. 
Boston: Houghton, Mifflin Co. 1888. 


Benjamin’s Treatise on the Law of Sale of Personal Property; with Refer- 
ences to the American Decisions and to the French Code and CivilLaw. ByJ. 
P. Benjamin, Esq., Q.C., of Lincoln’s Inn, Barrister at Law. The latest English 
Edition, with American Notes, entirely rewritten by Edmund H. Bernett, LL. 
D., Dean of the Boston University Law School. 1 vol. 8vo, law sheep, $6.50 
net. Boston: Houghton, Mifflin & Co., Publishers. 


The Legal Relations of Infants, Parent and Child and Guardian and Ward 
and a Particular Consideration of Guardianship in the State of New York 
Including Practice and Procedure in Surrogates’ Courts and in the Supreme 
Courts and County Courts and the Superior Courts of Cities in Matters of 
Guardianship, and in Actions against Infants to Compel a Conveyance of 
Real Estate and for the Partition of Real Estate; also an Appendix of Forms. 
By G. W. Field. Rochester, N. Y.: Williamson & Higbie, Publishers. 1888. 
Price, $3.50. 
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DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 


[The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journa where the case is reported.] 

NAME. ABBREVIATION. 


ADDRESS. PUBLISHED. PRICE. 


Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 


Criminal Law Magazine and 


Reporter. 
Daily Register. 
Federal 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Law Journal. 
Law Times. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 


Railway and Corporation Law 


Journal. 
Reporter. 
Southeastern Reporter. 
Southern Reporter. 
Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 


Albany, N. Y. 
Cincinnati, 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Ill. 


Jersey City. 

New York. 

St. Paul, Minn. 
New York. 
Dublin, Ireland. 
Edinburg, Scotland. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 


& Corp. L. J. New York, N. Y. 


Boston, Mass. 

St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
Richmond, Va. 
Washington, D. C. 


Monthly. 
Monthly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 


Monthly. 
Daily. 


15 


SIRI 


BISRRISSSIIIIZI I S8al 


Weekly Law Bulletin. 


Columbus & Cin., O. 
Western Reporter. 


Rochester, N. Y. 


11 


West. Rep. 


ACCEPTANCE, see SALES OF PERSONALTY. 
ACCOMMODATION, see NEGOTIABLE INSTRUMENTS. 
ACKNOWLEDGMENT, see LIMITATION OF ACTION. 
ACTION, see NEGOTIABLE INSTRUMENTS. 
ADOPTION, see WILL. 

ADMINISTRATOR, see INSURANCE. 

ADULTERY, see DIVORCE. 


AGENCY — [Factors and Brokers — Consignor and Consignee — Assignment] — 
Assignment of claims due consignor, when invalid.— Consignees, under ad- 
vances, assigned to plaintiff, before its maturity, defendant’s open account with them for 


=e 
Alb. L. J. = 
Am. L. Rec. 
Am. L. Reg. 
Atl. Rep. 
Can. L. J. 
Can. L. T. 
Cent. L. J. 
Cent. 
Ch. Leg. N. 
Cr. L. Mag. 
Daily Reg. || 
Ins. L. J. Monthly. 
Irish L. T. 
Jour. of Jur. Monthly. a ce 
L. J. Weekly. 
Weekly. 
Lan. L. Rev. Weekly. Vie 
Leg. Adv. Weekly. 
Leg. Int. Weekly. 
Leg. N. Weekly. 
Luz. Reg. Weekly. 
Md. L. Rec. Weekly. ie, 
N. Eng. Rep. Weekly. Coa 
N. East. Rep. Weekly. ai 
N.W. Weekly. 
N, J. L. J. Monthly. 
Pittsb. L. .". Weekly. 
Pac. Rep. Weekly. 
Weekly. 
Week! 
8. E. Rep. Weekly. 
So. Weekly. 
Ss. W. Weekly. 
Sup. Ct. Rep. Weekly. 
Va. L. J. Monthly. 
Wash. L. Rep. Weekly. 
Weekly. 
Weekly. 
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ANIMALS. — [Negligence — Scienter — Evid — Vicio 
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goods purchased at a time when the consignor was not in default, and had not been 
called upon to repay them for advances. Held, that the plaintiff acquired no title to the 
account as against the consignor.—[The court, speaking through Andrews, J., said: 
“ The consignor, upon a consignment of goods to be sold on commission, does not part 
with his title by the consignment, but he continues to be the true owner of the con- 
signed property until sold by the consignee, and the rule is the same whether the con- 
signee is a del credere factor, or is under advances for the principal, or is simply an 
agent for sale, assuming no responsibility except that usually appertaining to the posi- 
tion of the agent. Baker v. Bank, 100 N. Y. 31,2 N. E. Rep. 452; Mellish, L. J., Ex parte 
White, 6 Ch. App. 403. But a factor under advances for his principal, or who guaran- 
tees the sale, has alien on the goods and their proceeds for his advances, and an 
interest in the debts arising upon sales, to protect his guaranty. He is entitled to 
retain possession of the goods and their proceeds, to protest his lien, and to collect and 
sue the debts in hisown name,—rights of which the principal cannot deprive him 
except by reimbursing the advances, or, in case of a del credere factor, by relieving him 
from his guaranty. Hudson v. Granger,5 Barn. & Ald. 27; Story, Ag., secs. 398, 407, 408, 
424, But such factors are nevertheless agents, and cannot deal with the property or 
proceeds as their own. They cannot pledge the goods for their own debt (Buckleyv. 
Packard, 20 Johns. 421), and an unauthorized pledge by a factor did not, at common law, 
transfer any right as against the principal, even to the extent of his lien. McCombie v, 
Davies, 7 East,5; Graham v. Dyster, 6 Maule & S.1; Leake, Cont. 515. A factor, although 
under advances to his principal, is bound nevertheless to obey the principal’s instruc- 
tions, and cannot dispose of the goods in violation thereof, even to repay advances, 
until, at least, he has called upon the principal for reimbursement. Marfieid v. Good- 
hue, 3 N. Y.62; Hilton v. Vanderbilt, 82 N. Y. 591. The precise question in the present 
case is whether a factor, having advanced generally on the goods in his hands, can, in 
the absence of special authority, sell, out and out, a debt existing inopen account, aris- 
ing on a sale of a portion of the consigned goods, so as to transfer a good title to the 
claim, and this, too, before the maturity of the debt, and when the principal is notin 
default, and has not been called upon to repay the advances, and there are no special 
circumstances, The question depends, we think, upon the general doctrine of agency. 
The agentis invested with such authority as his commission confers, and, as to third 
persons, such as he is held out as possessing; and, in construing his authority, the cus- 
tom or usage of the business is frequently a mutual consideration. The transaction be- 
tween Vanuxem, Wharton & Co, and the bank was not a sale of goods or a collection 
of adebt. By the general rule afactor cannot bind the principal by a disposition of 
his property out of the ordinary course of business. Easton v. Clark, 35 N. Y. 225. We 
have been referred to no authority holding that a factor possesses the authority exer- 
cised by Vanuxem, Wharton & Co. in the case in question. Such a construction of his 
power would be inconvenient, and might lead to great abuses. It would enable the 
factor to put his principal’s property out of his hands before any default on the part of 
the principal, thereby depriving the latter of the right to the possession of his property 
on discharging the factor’s claims. Assuming that the transferee would himself be 
heid to account, it subjects the principal to the embarrassment of calling third parties 
into the settlement of his transactions with hisagent. The transaction in this case was 
out of the ordinary course of business, and has all the ear-marks of an irregular trans- 
action. It was not anassignment to the bank of the factor’s lien, accompanied witha 
delivery of the property of the principal, to keep possession for the factor in order to 
preserve the lien. Urquhart v. McIver, 4 Johns. 103. We think it would be unwise to 
extend the factor’s authority to embrace this transaction, and that the bank acquired no 


title to the claim,” ] — Commercial Nat. Bank vy. Heilbronner, Ct. App. N. Y., 15 N. East, 
Rep. 701. 


Dog) — Evidence to 
show scienter in owner of a vicious dog.—In an action to recover damages for 


injuries resulting from being bitten by a dog, the evidence was that plaintiff was bitten 
by a dog, which was then killed; that after its death it was identified by several per- 
sons, who swore that they believed it to be defendant’s dog; that the dog had also 
bitten defendant’s servant and the latter’s wife; the defendant testified that he had 
a lot of dogs, which were kept chained all the time; that he did not attend to them 
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ANIMALS — Continued. 
personally, and had not heard that any of them had been killed, or his servant bit- 
ten; but none of his servants were called as witnesses. Held, that the evidence 
tended to establish that the dog belonged to defendant, and that it was of ferocious 
disposition, which, being known to defendant’s servant, was known to defendant. — 
Bruce vy. Bauer, Ct. App. N. Y., 15 N. East. Rep. 695. 

APPEAL, see CRIMINAL PROCEDURE. 

APPEARANCE, see INTERSTATE Law. 

ARGUMENT OF COUNSEL, see CRIMINAL PROCEDURE 

ASSAULT, see MASTER AND SERVANT. 

ASSIGNMENTS, see AGENCY; EXEMPTION; PARTNERSHIP; CORPORATIONS. 

ASSIGNMENT FOR CREDITORS, see CorPoratTIONs. 


ATTORNEY AND CLIENT. — [Fees — Professional Misconduct — Forfeiture]—. 
Forfeiture of attorney's fees for professional misconduct.— Where an 
attorney at law refuses to pay his client what he ought to have accounted to him for, 
under a contract with him, delays him, forces him to engage another attorney to collect 
the amount due, and finally compels the client to bring an action for moneys due him, 
such attorney forfeits any fees that may have been agreed upon for his services. 
Large v. Coyle, Sup. Ct. Penn., 12 Atl. Rep. 343. 


2,.—. [Notice] — Notice to attorney when notice to client.—Notice to an attor- 
ney, or knowledge acquired by him, to be operative as notice or knowledge on the 
part of his client, must be given or acquired after the relation began. — McCormick v. 
Joseph, Sup. Ct. Ala., 3 So. Rep. 796. 


ATTORNEY-GENERAL, see MUNICIPAL CORPORATIONS. 
BANK CHECK, see PAYMENT. 
BILL OF LADING, see CARRIERS OF GOODS. 
BILL OF SALE, see SALES OF PERSONALTY. 
BOOK ACCOUNTS, see STATUTE OF LIMITATIONS. 
BONA FIDE PURCHASER, see SALES OF REALTY. 
BURDEN OF PROOF, see PARTNERSHIP. 
BURGLARY, see CRIMINAL Law. 


CARRIERS OF GOODS.—[Bill of Lading—Delivery]—Carrier when liable 
for delivery without production of bill of lading. — When goods are consigned 
to the order of the shipper, and the manifest and invoice show that they were to be de- 
livered only upon production of the bill of lading, the carrier will be liable to the ex- 
tent of the value of the goods for delivering them to a third party, the holder of the 
invoice, without compliance with these terms. — Pennsylvania R. Co. v. Stern, Sup. Ct. 
Penn., 12 Atl. Rep. 756. 


2 —. —. [Custom—Oourse of Eusiness —Knowledge] — Contrary course of 

business known to shipper will not exonerate. — Nor will proof of a course 
of business between the carrier and such third person, in reference to prior shipments 
to make and receive delivery of the goods without production of the bill of lading, 


which was not brought home to the shipper, or acquiesced in by him, exonerate the 
carrier from such liability. — Zbid. 


8 —. [Connecting Lines]— Line receiving limited to safe carriage over itsown 
line.— When a railroad company, as a common carrier, receives cattle for transpor- 
tation over its road, to be delivered at its terminus to the next connecting road, and 
thence by other connecting roads to the place of destination in other State, the duty of 
the receiving road 1s limited to the safe transportation of the cattle over its own road, 
and their proper delivery at the terminus of its road to the next connecting road. —[See 
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CARRIERS OF GOODS — Continued. 
Railway Co. v, Pritchard (Ga.),1 8. E. Rep. 261, and note; Walling.o.d v. Railroad Co, 
(8. C.), 2 8S. E. Rep. 19; Railroad Co. v. Rogers (Tex.), 35. W. Rep. 660; Wharf-Boat 
Ass’n v. Wood (Miss.), 2 South. Rep. 76; Knott v Railroad Co. (N.C.),358. E. Rep. 735; 


Railroad Co. v. Avant (Ga.),58. E. Rep. 78.] — Alabama, etc., R. Co. ¥. Thomas, Sup. Ct. 
Ala., 3 So. Rep. 802. 


4. —. [Delivery—Connecting Carrier] — Liability for wrongful delivery by 
connecting carrier. — Defendant, a transportation company, contracted to transport 
plaintiff's goods from Boston to Norfolk, Va., there to be delivered to nim or his as- 
signs. The bill of lading showed that the goods were to be sent to Windsor, N. C., and 
contained the words, “ notify A. B., Windsor, N. C.” The defendant, as was its custom 

2 with goods marked for points beyond its line, as these were, undertook to deliver them to 

; connecting carriers, and the connecting carriers delivered them to A. B. at Windsor, with- 
out requiring him to produce an order from plaintiff. Held, that upon A. B.'s refusal 
to pay for the goods, the defendant was liable for a breach of duty, and, the facts and 
value of the goods being undisputed, it was proper for the trial court to charge that 
plaintiff was entitled to a verdict as matter of law. — North vy. Merchants’ ¢ M. Trans. 
Co., Sup. Jud. Ct. Mass., 15 N. East. Rep. 779. 


—. See CONSTITUTIONAL Law. 


CARRIERS OF PASSENGERS.— (Negligence— Railway Companies-— Rail- 
way Crossings|}— When relation of carrier and passenger ceases. —A person 
ceases to be a passenger when he has alighted from a train, taken a position upon the 
sidewalk of the highway, and thence started to cross the track, upon his way from the 
station, — Allerton v. Boston, etc., R. Co., Sup. Jud. Ct. Mass., 15 N. East. Rep. 621. 


2—. —. [Contributory Negligence|—Attempting to cross after gates low- 

ered. — Where it appears that a person, atter alighting from a railroad train, started to 
cross the track, which was a double track, without looking in both directions for ap- 
proaching trains, the gates guarding the track from the highway being down, when she 


attempted to cross, these facts are sufficient to show that she was not in the exercise of 
due care. — Ibid. 


3.—. [Negligence —Steamboat —Explosion—Law and Fact] — Whether pre- 
sumption of negligence rebutted is a question for jury.— In an action for dam- 
ages for the death of a passenger on defendants’ steamboat, caused by an explosion on 
the boat, the evidence for defendants proved that 1t was not an explosion of the boat’s 
boiler or machinery, and tended to show that it was not caused by petroleum or gun- 
powder, and there was some evidence that just before the accident dynamite had been 
taken upon the boat by some unknown person. The boat’s officers, and others who ex- 
amined it after the explosion, testified that they did not know what caused it. Held 
that, although the judge had aright to express his opinion of the character and weight 
of the evidence, it was error to charge the jury to find for defendants, the extent to 
which defendants had rebutted the presumption of negligence arising from the happen- 
ing of the accident being a question of fact for the jury, depending upon the degree of 
credit to be given to defendants’ witnesses. — Spear v. Philadelphia, etc., R. Co., Sup. 
Ct. Penn., 12 Atl. Rep. 824. 
—. See MASTER AND SERVANT. 
CAUSE OF ACTION, see LIMITATION OF ACTION. 
CHANCERY COURT, see RalLway COMPANIES. 


CHARACTER, see CRIMINAL PROCEDURE. 


CHARTER, see CoRPORATIONS; MUNICIPAL CORPORATIONS. 

CHARTER PARTY, see MaRITIME Law. 

CITIZENS, see CONSTITUTIONAL Law. 

CIVIL PROCEDURE.—[Replevin — Parties — Non-Joinder— Pleading] — Re- 


plevin by one of several joint owners.— One of two owners of a chattel cannot 
maintain repleyin for it without joining the other part owners as plaintiffs, and 
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CIVIL PROCEDURE — Continued. 
this non-joinder may be pleaded in bar as well as in abatement.— Corcoran y. 
White, Sup. Ct. Mass., 15 N, East. Rep. 636. 


—. See CORPORATIONS. 
CLOUD UPON TITLE,.see FEDERAL AND STATE JURISDICTION; INJUNCTION. 
COASTING, see MUNICIPAL CORPORATIONS. 


CONDEMNATION OF LAND, see EMINENT DOMAIN; HUSBAND A WIFE; CONSTI- 
TUTIONAL Law. 


CONFESSION, see CRIMINAL Law. 
CONFLICT OF LAWS, see EXEMPTION; INTERSTATE Law. 
CONNECTING CARRIER, see CARRIERS OF GOODS. 
CONNECTING LINES, see CARRIERS OF GOODS. 
CONSIDERATION, see SALES OF PERSONALTY. 
CONSIGNOR AND CONSIGNEE, see AGENCY. 


CONSTITUTIONAL LAW.—[Eminent Domain —Condemfation of Land]— 
Condemnation of land for a State park. — Chapter 129, Gen. Laws 1885, providing 
for the condemnation of lands for a State park, is constitutional.—In re Appropriation 
of Lands for State Park, Sup. Ct. Minn., 36 N. W. Rep. 874. 


2 —. [Interstate Commerce—Intoxicating Liquors—Carriers of Goods]— 
State statute prohibiting importation of intoxicating liquors invalid.— 
Code Iowa, section 1553, as amended by Laws Iowa, 1886, ch. 66, section 10, forbidding 
any common carrier to bring within the State of lowa, for any person or persons or cor- 
poration, any intoxicating liquors from any other State or territory of the United Stutes 
without first having been furnished with a certificate under the seal of the county 
auditor of the county to which such liquor is to be transported, or is consigned for \ 
transportation, certifying that the consignee or person to whom said liquor is to be 
transported, conveyed, or delivered is authorized to sell intoxicating liquors in such 
county, is void, being in conflict with the provision of the constitution of the United 
States granting to Congress the power to regulate commerce among the several States. 
Waite, C. J., and Harlan and Gray, JJ., dissenting.— Bowman vy. Chicago, etc., R. Co., 
Sup. Ct. U.S.,88. C. Rep. 689, 


3.—. —. [Taxation — License Laws] — Validity of State laws licensing for- 
eign corporations. — Act Pa, June 7, 1879, prohibiting foreign corporations, except 
insurance companies, which do not invest or use their capital in that State, from keep- 
ing an office in that State for the use of its officers, stockholders, agents, or employees, 
unless it shall have first obtained a license therefor by paying one mill on cach dollar of 
its authorized capital stock, is notin violation of Const. U. S., art. 1, sec. 8, cl. 3, vest- 
ing in Congress power to regulate commerce among the States, there being no attempt 
to prohibit the transportation or sale of the corporation’s products in the State. The 
requirement of a State that foreign corporations shall pay a license for the privilege 
of keeping an office within its limits, is not a tax upon the franchise of the corpor- 
ation, its business or its property.—Pembina C lidated Silver Min., etc., Co. v. Com- 
monwealth of Pennsylvania.—Sup. Ct. U. 8.,8 8. C. Rep. 737. 


4.—. —. [Citizens—Privileges and Immunities].— Corporations not entitled 
to privilleges and immunities of citizens. — A corporation foreign to any given 
State cannot invoke the provision of Const. U. S., art. 4, sec. 2, cl. 1, that “ citizens of 
each State shall be entitled to all privileges and immunities of citizens in the several 
States,” against legislation in that State requiring such corporation to pay a license for 
the privilege of keeping an office within its limits; corporations not being citizens with- 
in the meaning of that clause. — Ibid. 


5.—. ——. [Corporations—Person]— Right of corporation to equal protection 
of the laws. — A corporation foreign to any given State cannot invoke the fourteenth 
amendment to Const. U. S., that “ no State shall deny to any person within its jurisdic- 
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tion the equal protection of its laws,” against legislation in such State requiring the 
payment of a license for the privilege of keeping an office therein.— J bid. 


6. —. —. (Taxation—Sleeping Car Companies]—Invalidity of State statute 
taxing sleeping car companies.— The Indiana statute which provides that every 
sleeping car company doing business in the State shall annually report to the auditor the 
gross amount of all its receipts, within or without the State, for fares earned in business 
done in that State for the preceding year, and, in computing such gross receipts, the same 
shall bein the proportion that the distance traversed in this State bears to the whole 
distance paid for, and shall pay into the State treasury two dollars on every one hun- 
dred dollars of such receipts, is invalid, as a tax upon interstate commerce. — State v. 
Woodruf, etc., Coach Co., Sup. Ct. Ind. 15 N, East. Rep. 814. 


7.—. [Intoxicating Liquors — License] — Statute submitting one to the will 
of his neighbor.—The provisions of the liquor law of Michigan of June 28, 1887, that the 
local board shall refuse to approve a licensee’s bond if they know him ‘to be a person 
whose character and habits would render him * * * unfit to conduct the business 
of selling liquor ;” and that the county treasurer shall require a new bond in any con- 
tingency which he shall determine requires it, held unconstitutional in so submitting 
one to the will of his neighbor. — People v. Haug, Sup. Ct. Mich., 37 N. W. Rep. 21. 


8. —. —. [Due Process of Law] — Saloon closing act unconstitutional. — The 


liquor law of Michigan of June 28, 1887, authorizes officers to close up places for sale of 
liquor found open on certain days, and at certain hours, in violation of the law, and to 
arrest the offender without warrant. Held, in violation of the constitutional provisions 
prohibiting interference with persons or property without due process of law and issu- 
ance of warrants unsupported byoath. Sherwood, C. J., dissenting. — Ibid. 


9.—. —. [Excessive Fines and Punishments]—Invalidity of statute entailing 


forfeiture of tax and right to continue business. — The liquor law of Michigan 
of June 23, 1887, provides that those having furnished bond, and paid tax in compliance 
therewith, shall, upon any violation of the law, in addition to the penalties for such 
violation, forfeit their tax paid, which may be as high as $800, and be unable to continue 
business, or become surety on a bond under the act, for one year. Held in violation of 
the constitutional provision prohibiting excessive fines and unusual punishment. Sher- 
wood, C. J., dissenting. — Ibid. 


10. —. —. Excessive fines and unusual punishment of druggists who sell 


liquor.— The liquor law of Michigan of June 28, 1887, provides that a druggist, upon 
failure to keep a public record of purchasers and purposes of purchase,in any single 
instance, shall be subject to a fine of not less than $100, and not more than $500, and im- 
prisonment for not less than 90 days, nor more than one year; and, for a second offense 
a disability to sell liquor for any purpose for five years. Heldin violation of the con- 


stitutional provision prohibiting excessive fines and unusual punishment. Sherwood, 
C. J., dissenting.—Jbid. 


ll. —. [Municipal Corporations— Delegation of Legislative Power]—Validity 


of Kansas Metropolitan Police Act.—The metropolitan police act (chapter 100, 
Laws 1887), which provides that the executive council shall appoint a board of police 
commissioners, 18 not for that reason invalid, nor does it contravene the constitution 
by delegating legislative power to the executive council. — State v. Hunter, Sup. Ct. 
Kan., 15 Pac. Rep. 177; State v. Kansas City, Ibid. 185. : 


122. —. [Police Power —Nuisance— Fourteenth Amendment— Due Process of 


Law—Diseased Animals|}— Validity of statute providing for the de- 
struction of animals contagiously diseased.— The “supplement to an act en- 
titled ‘ An act to establish a State board of health,’ approved March 9, 1877,” which 
supplement was approved March 12, 1880 (Laws 1880, page 322), makes animals with 
contagious and infectious diseases common nuisances, and authorizes their destruc- 
tion by certain officials under certain conditions. The “Supplement to an act entitled 
‘An act to prevent the spread of glanders in horses,’ approved March 31, 1864,”’ which 
supplement was approved March 12, 1884 (Supp. Rev. 8), makes horses affected by 


CONSTITUTIONAL LAW — Continued. 


DIGEST OF RECENT CASES. 493 


glanders common nuisances, and authorizes their destruction by certain officers. Held 
(1) These acts, so far as they relate to glanders in horses, are within the police powers 
of the State. (2) They are not within the prohibition of the fourteenthamendment to the 
Federal constitution, because, although they authorize the abatement of such nuisances 
in advance of a judicial adjudication of the fact of nuisance, yet they do not make 
the determination of the officials as to that fact conclusive, and only permit their acts, 
in abating the nuisance, to be justified by proof of the actual existence of such nui- 
sance. (3) The conditions under which such officials may act, under the act of 1880, 
are mere limitations on their power for the benefit of the property owner, and their 
adjudication that such conditions exist will not protect them, unless the existence of 
the common nuisance is shown. — Newark, etc., R. Co. v. Hunt, Sup. Ct. N. J., 12 At 
Rep. 697. 


—. See MANDAMUS; MUNICIPAL CORPORATIONS ; RAILWAY COMPANIES. 
CONSTITUTION OF UNITED STATES, see INTERSTATE COMMERCE. 
CONTRACTS. — [Corporations] — Sale of charter, capital stock and franchises — 


—. See MUNICIPAL CORPORATIONS; RAILWAY COMPANIES; TELEGRAPH COMPANIES. 


CORPORATIONS. —[Assignment for Creditors] — Validity of assignment by a 


When covenants are mutual and dependent. —An agreement stipulated for 
the sale and conveyance of ‘‘ the charter, entire capital stock, and franchises” ofa 
canal company to be delivered upon a day certain, in consideration of certain pay- 
ments in such, and $250,000 of the capital stock of a proposed railroad, at par, upon its 
organization. Held, that the covenants were mutual and dependent, and that the ven- 
dor was not entitled to delivery of the railroad stock, or payment of its cash value, 
until the canal stock had been delivered.— Appeal of Harris, Sup. Ct. Penn., 12 Atl. 
Rep. 743. 


2—. [Non est Factum — Negotiable Instrument] — Executing contract with- 

out reading it.—In an action on a promissory note, payable to a partnership, the 
maker cannot defeat a recovery under the plea of non est factum, because he did not 
read it, and did not know that it was made payable to the partnership and not to the 
individual partner with whom he was dealing; no fraud, deceit, or misrepresentation 
being alleged. —[Burroughs v. Guano Co., 81 Ala. 255, 1 South. Rep. 212; Goetter v. Pick- 
ett, 61 Ala. 387; Guano Co. v. Anglin, 82 Ala. 492, 1 South. Rep. 852; Dawson v. Burrus, 73 
Ala. 111.] — Cannon v. Lindsey, Sup. Ct. Ala., 3 So. Rep. 676. 


majority of a board of directors.— An assignment for benefit of creditors, made by 
a majority of the directors of a corporation at a meeting convened for such purpose, is 
not invalid for the want of actual notice of the meeting to two of the directors absent 
from the State. — Chase v. Tuttle, Sup. Ct. Err. Conn., 12 Atl. Rep. 874. 


2.—. [Charter — Powers — Natural Gas — Interpretation] — Power to supply 


natural gas and charter authorizing corporation to facilitate or develop 
trade.—A corporation whose charter enables it to engage in “any work or works, 
public or private, which may tend, or be designed, to improve, increase, facilitate, or 
develop” trade, can engage in the business of producing and supplying natural gas, 
under the Pennsylvania natural gas act of 1885, whose preamble declares that natural 
gas has become a “ prime necessity for use as a fuel, and otherwise in the development 
of trade.” — Carothers vy. Philadelphia Co., Sup. Ct. Penn., 12 Atl. Rep. 314. 


3. ——. [Insolvency — Conveyance to Trustee—Laches]— When laches not im- 


puted to non-assenting creditors.— A Rhode Island corporation conveyed all its 
property, worth $14,000,000, and including a mill in Connecticut, to a trustee to carry on 
its business for the benefit of such of its creditors as would accept notes on three 
years’ time. Creditors representing $8,000,000 of claims assented to this arrangement, 
Plaintiff, a resident of Rhode Island, and other creditors, representing in all $115,000 of 
claims, did not assent; plaintiff relying upon the promise of an officer of the corporation 
to pay his claim. This deed was given pursuant to a request made at a creditors’ meet- 
ing, at which plaintiff was present, but did not vote. The trustee took possession with- 
out interference by plaintiff, and afterwards spent $250,000 in making necessary repairs 
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upon the Connecticut property, The deed, although valid in Rhode Island, having been 
declared by the Connecticut court fraudulent as to non-assenting creditors, plaintiff 
soon after that decision, but more than 10 years after the deed was given, attached the 
Connecticut property to satisfy his claim. Held, that plaintiff was not barred by reason 
of his delay; the circumstances negativing any presumption of assent or imputation of 
laches. Carpenter and Loomis, JJ., dissenting. — Waterman v. Sprague Mfg. Co., Sup, 
Ct. Err. Conn., 12 Atl. Rep. 240. 


4.—. [Officers and Agents — Solicitor] — Payment of mortgage to solicitor. —The 
secretary of a corporation, having told a purchaser of part of some land on which the 
corporation held a mortgage what amount was required to release his land, and having 
directed him to pay same to the corporation’s solicitor, held, that payment of that amount 
to the solicitor would extinguish the mortgage as to the land in question, the corporation 
being bound by the acts of its solicitor and its secretary. — Kilpatrick v. Home Bldg. ¢ 
Loan Ass’n, Sup. Ct. Penn., 12 Atl. Rep. 754. 


5. —. [Interpretation —Pledge]— Pledge of unissued certificates of stock.— 
An instrument whereby the person entitled to stock in a newly-organized railroad, cer- 
tificates of which have not been issued, agees that ‘‘the stock * * * to my credit shall 
be held by” a corporation, with whom he had contracted, “as collateral security for the 
fulfillment on my part of the several specifications in the contract aforesaid,” is a valid 
pledge of such stock, and, when the certificates are issued, attaches, and vests the stock 
in the pledgee. — Appeal of Harris, Sup. Ct. Penn., 12 Atl. Rep. 743. 


6. —. [Shares and Stock — Liability of Stockholders — Transfers] — Substitution 
of new shareholder for old without formal transfer.—In an action for unpaid 
stock subscriptions, the evidence showed that defendant’s partner had subscribed 
to a number of shares, acted as director, and had taken defendant to a meeting of the 
board of directors, to be substituted as a subscriber in his stead, and to take his place 
in the board; that defendant subsequently acted as director, attended meetings, and 
voted for calls on the stock. Defendant denied his liability because he had made no 
formal undertaking, and the transfer had not been entered upon the books of the com- 
pany. Held, as the transaction was nota sale, but a mere substitution, that defendant 
was properly found liable. — Weinman v. Wilkinsburg, etc., R. Co., Sup. Ct. Penn., 12 Atl. 
Rep. 288. 


7. —. Stockholder cannot deny legal existence of corporation. — Defendant was 
a stockholder and director of a street railway company incorporated under act Pa. 1879, 
which relates to the incorporation of such companies in cities of the second and third 
class. In an action against him for unpaid calls on stock subscriptions, he claimed that 
the incorporation was void, because the act was local and unconstitutional. Held, that 
although the act related, under the guise of a general law, to a general subject in 
particular localities, defendant could not deny the rightful existence of the company as 
to himself and his stock subscription. — Jbid. 


8.—. —. [Payment of Shares—Liability of Stockholders]— Payment of 
shares in property limited by reasonable value of property. — Defendant had 
a contract with a company to build its works, for a cermin sum, part of which was to 
be paid in stock, which defendant, like other stockholders was to take at 50 per cent of 
its par value. Hehad already realized for the works more than their reasonable value, 
though not yet the price agreed on, and the accounts between him and the company 
were still unsettled. Plaintiff, a judgment creditor of the company, sought to subject 
defendant to liability, by creditors’ bill, on unpaid stock which he had taken in pur- 
suance of his contract with the company. Held, that plaintiff was not bound by the 
contract between defendant and the company, as to the price for the works, and that 
only to the extent of their reasonable value can the defendant avail himself against the 
unpaid balance on the par value of the stock. — [Ingiving the opinion of the court Mr. 
Justice Sherwood said: ‘‘ Upon the premise so well established, that the capital stock 
of a corporation is a trust fund for the benefit of its creditors, the very reasonable de- 
duction has been made by the courts that where anagreement is entered into between 
a contractor and a corporation, whereby the former is to perform work for, or furnish 
material to, the latter, and to take unpaid stock in part or in full payment, that such 
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%—. —. [Insolvency—Set-off]—Insolvency supersedes right of set-off.— 


u.—. —. [Subscription—Charter] — Not necessary that shareholder should 
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contractor, whether for labor or muterial, can only charge therefor the reasonable 
market value for such labor or material thus given in exchange, and that all agree- 
ments by the corporation to pay more than such reasonable compensation will be dis- 
regarded and held for naught by the courts, when the rights of creditors intervene. 
And this is the case even though no fraud be proven. Thomp. Liab. Stockh., secs. 127, 
201; Boynton v. Hatch, 47 N. Y. 225; Talmadge v. Iron Co., 4 Barb. 382; Van Cutt r. Van 
Brunt, 2 Abb. N. C. 283; Osgood v. King, 42 lowa, 483; Chouteau v. Dean, 7 Mo. App. 214; 
Kehlor v. Lademan, 11 Mo. App. 550; Carr v. Le Fevre, 27 Pa. St. 413. And the same 
rule holds in this class of cases in regard to partial payments for stock in labor or ma- 
terial, as holds when payments pro tanto are made upon shares of stock in cash. In 
regard to which latter payments, it is abundantly settled by authority that they will 
avail as against creditors only to the extent, and only in proportion, as such payments 
approximate the par value of the stock taken. Upton rv. Tribilcock, 91 U. 8. 45, and 
cases cited; Thomp. Liab. Stockh., sec. 201, and cases cited; Gill v. Balis, 72 Mo. 
424.""}— Shickle v. Watts, Sup. Ct. Mo., 7S. W. Rep. 274. 


Where a corporation becomes insolvent, the holder of unpaid stock cannot, as against 
creditors, off-set his own claim against the corporation. — [In the opinion of the co rt by 
Mr. Justice Sherwood it is said: ‘‘ Pursuing the same line of thought respecting the 
capital stock of a corporation being a trust fund, it has been ruled that where stock is 
held by a stockholder, which has not been fully paid, such a debt is deemed in equity part 
of the capital stock for all the creditors, and while the corporation is a “ going concern,” 
it may call the unpaid balance in; and though the stockholder during that period of 
prosperity may set-off against the company any demand he may hold against it, yet, 
when the company becomes insolvent, the rule changes, and then the creditor stock- 
holder cannot appropriate his unpaid balance in exclusive satisfaction of his own claim; 
for this would be to give him an undue preference altogether inconsistent with the idea 
of a trust fund for the benefit of all the creditors, and for that reason to be shared by all 
of them, pari passu. Thomp. Liab. Stockh., sec. 386, and cases cited. From this premise 
it must needs follow that Watts cannot off-set against his stock liability, amounting to 
some $15,000, what appears to be due him on his contract with the corporation. This 
would be true according to the authorities, even if his contract had been made on a fair 
and reasonable basis, and a fortiori must this be so, when the contract actually made 
far exceeded any such reasonable sums.”’] — Zbid. 


—. —. [Civil Procedure—Equity— Remedy at Law]—Failure to plead 
remedy at law. — Plaintiffs had obtained judgments in Illinois against a corporation of 
that State, and execution had been returned nulla bona. They proceeded against holders 
ot unpaid stock in Missouri. Held, that the proper forum is a court of equity, and thata 
failure to plead remedy at Jaw is a waiver of that objection. — [In the opinion of the court 
by Mr. Justice Sherwood, itis said: ‘jThey had pursued their remedy at law in ‘illi- 
nois, recovered judgments, issued executions which were returned nulla bona, and the 
whole assets had been placed in the hands ofa receiver. It is not seen how plaintiffs 
could have proceeded in any other forum than in a court of equity in order to suc- 
ceed in this State against stockholders resident here. For this reason, the unpaid bal- 
ances in the hands of Watts must be regarded as equitable assets recoverable alone ina 
court possessed of chancery jurisdiction. Moreover, Watts, in the Circuit Court, did 
not plead remedy at law; and his answer denying any knowledge or information suf- 
ficient to form a belief whether plaintiffs had a remedy at law, is not tantamount to an 
affirmative allegation that such remedy existed. The rule is that, when a party pro- 
ceeded against a court of chancery fails to plead remedy at law, he cannot raise the 
point ata later stage of the case. Blair v. Railroad, 89 Mo. 383, 1 S. W. Rep. 350.""] — 
Ibid. 


be a subscriber. — The holder of unpaid stock in an insolvent corporation is liable 
whether he was a subscriber or not, though the charter prescribes that persons wishing 
to become members shall subscribe. — [In the opinion of the court by Mr. Justice Sher- 
wood, itis said: ‘The gist of this proceeding, and of plaintiffs’ right to the relief they 
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seek, consists in this: that Watts is owner and holder of unpaid stock in the insolvent 
corporation. This causes a liability to attach to him as a stockholder, and it is quite 
immaterial whether he is in fact a subscriber or not. The taking of certificates of stock 
implies a promise to pay. Webster v. Upton, 91 U. 8.65; Van Cotte. Van Brunt, 2 Abb, 
N. C, 283; Chouteau v. Dean, 7 Mo. App. 215. And stockholders may become such by 
direct purchase from the company, or, what is equivalent thereto, by exchanging labor 
or property for stock, Jd.; Thomp. Liab. Stockh., sec. 305, and cases cited. And even 
if the charter of the corporation, as in this instance, prescribes that persons wishing to 
become members shall subscribe for shares upon the siock-books, this by no means 
prevents a person from becoming a shareholder by purchasing shares and receiving a 
certificate for the same. 1 Mor. Corp. (2d ed.), sec. 69. No sound distinction can be 
taken between a purchaser of, and a subscriber for, stock, and the authorities generally 
take none.”’] — Jbid. 


—. —. [Foreign Corporation —Dissolution—Interstate Law] — Dissolu- 
tion of foreign corporation not necessary to proceeding against domestic 
stockholder. — Where judgments, obtained in a foreign jurisdiction against a corpora- 
tion of that jurisdiction, proved unavailing by reason of the insolvency of the 
corporation, it is not necessary, in a proceeding in a court of equity in Missouri, against 
a holder of unpaid stock, to obtain judgment of dissolution of the corporation, that fact 
appearing sufficiently aliunde; and the statute requiring such judgment does not 
apply. — Ibid. 


L.—. —. [Judgment]—Judgment obtained after the stockholder became 
such. — The liability of a stockholder on unpaid stock of an insolvent corporation re- 
mains unchanged, though the judgments against the corporation, sought to be enforced 
against him, were rendered after he became a stockholder. — Ibid. 


M4. —. —. [Railway Companies— Subscription —Assignme nt] — When trans- 
fer of subscription list of another corporation invalid.—H. subscribed for a 
number of shares of the capital stock of a railroad company, the subscription being 
made payable on the order of the directors, in installments, and to be paid when the 
road was completed. The company, being unable from lack of means to complete the 
construction of its proposed line of road, duly executed its d eed purporting to sell and 
transfer its road-bed, right of way, subscriptions, and other property to another railroad 
company, which latter company completed the construction of the road, and was after- 
wards consolidated with another railroad company. Held, (1) That neither section 3300 
nor section 3409 of the Revised Statutes conferred authority to sell and transfer the stock 
subscription of H., and no ownership in the subscription passed to the company grantee 
by virtue of the deed, (2) That the subscription of H. was conditional, and the company 
grantee did not, by performing the condition precedent named in the su bscription, fix 
and make absolute the liability of the subscriber. — Toledo, etc., R. Co. y. Hinsdale, Sup: 
Ct. Ohio, 15 N. East. Rep. 665. 


—. See CONSTITUTIONAL LAW; CONTRACTS. 

OCONTRIBUTORY NEGLIGENCE, see CARRIERS OF PASSENGERS ; NEGLIGENCE. 
CONVEYANCE TO TRUSTEE, see CORPORATION. 

COUNTER-CLAIM, see SALES OF PERSONALTY. 

COURSE OF BUSINESS, see CARRIERS OF GOODS. 

COVENANT, see INJUNCTION; LANDLORD AND TENANT. 

COVENANT RUNNING WITH LAND, see SALES OF REALTY. 

COVENANT TO REPAIR, see RalLway COMPANIES. 

CREDITOR, see INSURANCE. 

CRIMINAL CAPACITY, sce CRIMINAL Law. 


CRIMINAL LAW. — [Infancy] — Proof of criminal capacity. — In a trial for burglary, 
where it 1s proven that defendant 1s over 9 but under 13 years of age, the burden of proof 


: 
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CRIMINAL LAW — Continued. 
is on the*State to show that at the time he committed the offense he understood the 
illegality of the act. — Carr v. State, Ct. App. Texas, 78. W. Rep. 328. 


CRIMINAL PROCEDURE.— [Appeal] — Doctrine of error without injury. — The 
doctrine of error without injury is never applied in a criminal case, since the court can” 
not measure the amount of influence an erroneous instruction may have exerted in the 
deliberations of the jury. — Williams y. State, Sup. Ct. Ala., 3 So. Rep. 616, 


2.—. [Evidence — Infancy — Criminal Capacity —Burglary— Opinions of Wit- 
nesses] — Opinion as to criminal capacity of an infant.—It is competent for 
witnesses to state that, in their opinion, defendant, who was under 13 years at the time 
of the commission of a burglary, had sufficient discretion to understan: the illegality of 
the act; the witnesses having stated the grounds upon which their opinion was based. — 
Carr vy. State, Ct. App. Texas, 78. W. Rep. 328. 


3.—. —. —. [Confession]— When confessions of an infant admissible. — 
When defendant was cautioned that a confession could be used against him, and it was 
not made under the influence of fear, or by a promise of benefit, it is admissible against 
him. — Ibid. 

4.—. ——. Contradictory in part.— When the confession of a defendant was contra- 
dicted in part, the jury could receive one portion as true and reject the part which had 
been contradicted by other testimony. — Ibid. 


5.—. [Insanity — Evidence] — Degree of probative force of evid ence to estab- 
lish insanity as a defense to crime. — When insanity is interposed as a defense in 
a criminal case, it must be established to the satisfaction of the jury, by a preponderance 
of the evidence, and a reasonable doubt, arising from a consideration of all the evidence, 
does not authorize an acquittal; and this principle applies both to the proof of the fact 
of insanity and the proof of the causal connection between it and the criminal act.— 
Gunter v. State, Sup. Ct. Ala., 3 So. Rep. 600. 


6. —. [Trials — Instructions —Insanity —Expert Evidence] When error to 
charge that an expert opinion “‘is entitled to little weight.’’— How much 
weight is to be accorded to evidence legally admitted is a question going to its sufti- 
ciency, and is one purely for the jury, except where the general affirmative charge may 
properly be given; and therefore, where the opinion of a medical expert has been 
admitted, based on facts hypothetically stated, which vary somewhat from the facts 
proved on the trial, a charge instructing the jury that, in consequence of this variance, } 
his opinion “is entitled to but little weight,” is properly refused. — Ibid. { 


i.—. —. Instructions as to homicide committed “in a fit of mania” or 
“ while laboring under an insane delusion.’’ — A charge to the jury that “if they 
believe from the evidence that the defendant committed the crime ‘ 1n a fit of mania,’ or 
‘ while laboring under an insane delusion,’ defendant is not responsible, and they must 
acquit,” — not distinguishing those manias and delusions which do and those which do 
not constitute such insanity as confers irresponsibility for crime,— tends to mislead the 
jury, and is properly refused. — Ibid. 


8.—. [Instructions —Character— Reasonable Doubt] — Good character as gen- 
erating reasonable doubt. — While in criminal cases the defendant’s good character 
is admissible to generate a reasonable doubt of his guilt, a requested instruction that 
“proof of good character will be sufficient to generate a reasonable doubt of guilt, even 
when such doubt would otherwise not exist,” is properly refused, as invading the 
province of the jury by assuming the sufficiency of the evidence. — State v. Alabama, Sup, 
Ct. Ala., 3 So, Rep. 612. 


%—. [Trials—Argument of Counsel] - Misconduct of Commonwealth's at- 
torney. — The Commonwealth’s attorney, not us a witness, but in the hearing of the 
jury, repeated to the court what purported to be a statement made to him out of court 
by one of the witnesses whose testimony was favorable to the accused, which flatly con- 
tradicted the testimony of the witness, and, if true, was sufficient to convict the witness 
of perjury. The court reproved the Commonwealth’s attorney and admonished the jury 
not to consider his statement. Held, that it would better accord with the rights of the 
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accused in such a case for the court to suggest to him or his counsel that i¥ he desires it. 
and will so request, the jury will be withdrawn and another jury impaneled to try the 
case. If the suggestion should be declined the accused should not thereafter be 
heard. — Cook v. Commonwealth, Ct. App. Ky., 9 Ky. Law Rep. 829. 

OUSTOM, see CaRRIERS OF GOODS. 


DAMAGES.—[Exemplary Damages]—Not allowed in the absence of actual 
damages.— The evidence in an action brought to recover damages for being put off 
from a train at the wrong station showed that the price of transportation to the two 
points was the same, and the petition claimed actual damages only for injuries to 
plaintiff’s health, from cold and exposure, to which such act subjected him. The court, 
in its charge, excluded from the jury the claim for actual damages arising from in- 
juries to health, and instructed them that the only actual damages to be assessed were 

the difference in the price of transportation to the two stations, Held, there being no 

evidence before the jury under the charge of any actual damages sustained, the court 
erred in instructing and allowing exemplary damages to be assessed. — Kuhn v. Chicago, 

etc., R. Co., Sup. Ct. lowa, 37 N. W. Rep. 116. 


—. See SALES OF PERSONALTY. 
DANCES, see NUISANCE. 
DANGEROUS APPLIANCES, see NBGLIGENOE. 
DANGEROUS BUILDING, see LaNDLORD AND TENANT. 
DANGEROUS PREMISES, see NEGLIGENCE. 
DISEASED ANIMALS, see CONSTITUTIONAL Law. 
DEDICATION, see LITERARY PROPERTY. 


DEED.—[Will— Testamentary Paper— Delivery] — Deed delivered to third 
person to be delivered on grantor’s death, when not testamentary.— On the 
16th day of June, 1854, grantor and his wife signed and acknowledged an instrument in 
the form of a warranty deed, conveying and warranting to the grantee, his son, after 
the decease of the grantor, and not before, the real estate in controversy. On the 10th 
day of June, 1885, the grantor, being about to undergo a surgical operation away from 
home, before he went, delivered to another son a sealed envelope containing a number 
of deeds including the above, instructing him that they belonged to the children, and to 
take care of them, and deliver them to “the children” after his death. He died 
about a month thereafter. Held, that the deed was not testamentary in character, and 
that no stranger having acquired any right in or lien upon the property under the 
grantor, between the date of the deed and its delivery, the doctrine of relation applies, 
and it will take effect from the time it was given to the son to be afterwards deliv- 
ered to the grantee. — Owen vy. Williams, Sup. Ct. Ind., 15 N. East. Rep. 678. 


DEFECTIVE APPLIANCES, see NEGLIGENCE. 
DEFENSES, see NEGOTIABLE INSTRUMENTS. 
DELIVERY, see DEED; CARRIERS OF GOODS. 
DEMURRER TO EVIDENCE, see TRIAL. 

DEVISEES, see EXECUTORS AND ADMINISTRATORS. 


DIVORCE. — [Adultery — Evidence] — Evid of other acts prior to marrt- 
age.— In a libel for divorce, the libelant alleged acts of adultery by the libelee with 
certain persons as the cause of divorce. Held, that evidence of sexual intercourse and 
certain familiarities between the libelee and one of these persons prior to the marri- 
age was admissible to explain the character of the ambiguous conduct between the 
same parties after the marriage, which was relied on as evidence of the act of adultery 
in issue.— Brooks v. Brooks, Sup. Jud. Ct. Mass., 15 N. East. Rep. 777. 

——. See INTERSTATE Law. 


DOMESTIC ANIMALS, see EVIDENCE; RaILWar OOMPANIES. 


E 


DISCRETION, see TRIAL. 
DISSOLUTION, see CORPORATIONS. 

DUE PROCESS OF LAW, see CONSTITUTIONAL Law. 

ELECTRIC LIGHT, see MUNICIPAL CORPORATIONS. 

EJECTMENTS. —[After-acquised Title— Mortgage])—Setting up after-ao- 


DIGEST OF RECENT CASES. 


quired title to defeat prior mortgage.— Defendant bought prem ises at a judicial 
sale for arrears of ground-rent, the lien of which antedated plaintiff’ s mortgage. De- 
fendant was husband of one of the tenants in common of a barren legal title in such 
premises, cast upon them by descent from plaintiffs’ mortgager, who died insolvent; 
but they had not reduced it to possession, or recognized it in any way. Held, that 
plaintiff,could not invoke the rule of equity, as against defendant, that, where a mort- 
gager mortgages land which he does not own, he will not be permitted to set up an 
after-acquired title to defeat his previous mortgage.— Rushton v. Lippincott, Sup, Ct. 
Penn., 12 Atl. Rep. 761. 


EMINENT DOMAIN.— [Natural Gas — Pipe Lines — Condemnation of Land]— 


Power of corporation to condemn land for natural gas pipe line.— Corpora- 
tions having the power to deal in natural gas, organized before the passage of the 
Pennsylvania natural gas act of 1885, received by thatact the power to condemn rights 
of way for their pipe-lines, whether they had such power before or not, under tha 
provision of the act which confers the right and prescribes the proceedings of eminent 
domain, as to all corporations then engaged or thereafter to be engaged in the busi- 
ness.— Carothers vy. Philadelphia Co., Sup. Ct. Penn., 12 Atl. Rep. 314. 


2.—. [Railway Companies] — When building may be taken.— The right of em- 


inent domain gives the legislature the control of private property for public uses, and 
tor public uses only; and in case of a railway this right is re stricted to “‘ so much real 
estate as may be necessary for the location, construction, and convenient use of its 
road.” The rightof a railway company to condemn buil dings situated on real estate 
necessary for its use is an incident to such right to cond emn, and the owner must be 
paid full value for the land and the building. — Forney v. Fremont, etc., R. Co., Sup. Ct. 
Neb., 36 N. W. Rep. 806. 


3. —. ——. Compensation when building passes with the land.— Where real 


estate is necessary for the location, construction, and convenient use of a railway, and 
there is a building on such real estate, and the co mmissioners, in making the award of 
damages in condemnation proceedings, find the value of the real estate without the 
building, and an additional sum with the buil ding, and give the owner an option to 
take the value of the real estate and the building, or the value of the real estate, with 
the right to remove the building, the owner cannot, after receiving compensation in 
full for the land and the building, sue the com pany for the value of the building upon 
the ground that it had misappropriated it by selling it to other parties who had re- 
moved it from the right of way.— Ibid. 


—. See CONSTITUTIONAL LAW; HUSBAND AND WIFE. 
EQUITY, see CORPORATIONS ; INJUNCTION; LANDLORD AND TENART. 
ESTOPPEL.— [{Record—Judicial Record]— When party estopped by the re- 


citals of a judicial record.— Rules applicable to estoppels in pais cannot always 
be invoked in cases of estoppels by recitals, particularly in judicial proceedings. The 
law holds parties to their allegations of record, and does not permit them to falsify 
what they have solemnly declared to be the fact. The only means by which courts can 
protect the integrity of judicial proceedings are the sanctity which the law throws 
around them, To the rule there are exceptions, within which this case does not fall 
A party who has judicially declared to have sold property to married women, author- 
ized by their husbands and purchasing for themselves, will not be heard subsequently 
to say that he sold the same to the husbands, and to claim from them a deficiency be- 
tween the notes and the proceeds of sale, under judicial authority.— [The court, speak- 
ing through Bermudeg, C. J.,said: ‘‘The doctrine of estoppel, to which appellant, 
refers, apphes exclusively to cases of estoppel in pais, and not to cases of estoppels by 
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ESTOPPEL — Continued. 
recitals or written admissions, the strongest of which is that of acknowledgments or 
declarations in judicial proceedings. The law holds parties to their allegations of 
record. It does not allow them to play fast and loose, to falsify what they have solemnly 
declared to be a fact,—the truth. Such circumstances are the highest evidence against 
the parties makingthem. They are not subject to explanation or contradiction ab eztra, 
as a rule; so that which appears to be of record is to be proved thereby only, and noth- 
ing conflicting therewith can be admitted. Delacroix. Provoit, 3 Mart. (La.) 386; Free- 
man v. Savage, 2 La. Ann. 269. Also Farrer v. Stacy, Jd. 211; Denton v. Erwin, 5 La. 
Ann. 18; Gridley v. Conner, 4 La. Ann, 416; Webster v. Smith, 6 La. Ann. 719; Edson 
v. Freret, 11 La. Ann. 710; Bigelow, Estop. 4, (note,) 266, et seq., 293, Nos. 3,4. A previous 
court has wellsaid: ‘It isa well settled rule in the administration of justice that a party 
will not be permitted to deny what he has solemnly acknowledged in a judicial proceed- 
ing. * * * The only means of courts to protect the integrity of judicial proceedings 
are the sanctity which the law throws around them,’ Bender v. Belknap, 23 La. Ann. 
765. See, also, Devall v. Watterston, 18 La. Ann. 141; New Orleans v. Bank, 31 La. Ann: 
564. Also Harrington v. Barfield, 30 La. Ann. 1300; State v. New Orleans, 32 La. Ann. 


764; Dickson v. Dickson, 33 La. Ann. 1370." — Gaudet v. Gauthreaux, Sup. Ct. La., 3 So. 
Rep. 645. 


EVICTION, see LANDLORD AND TENANT. 


EVIDENCE. — (Homicide — Insanity — Expert Evidence — Hypothetical Ques- 
tions] — Expert cannot be asked opinion of actual case shown by evidence.— 
When the defense of insanity is interposed in a criminal case, a practicing physician 
may be asked his opinion, as an expert, on a similar case hypothetically stated, but 
where the evidence is conflicting, both as to the facts and the opinions of medical 
experts as to the condition of the defendant’s mind, he cannot be asked his opinion on 
the actual case shown by the evidence, since that would usurp the functions of the 
jury. — Gunter y. State, Sup. Ct, Ala., 3 So. Rep, 600. 


2.—. [Relevancy] — Horse frightened by a railway train and injured by fall- 
ing into a pit. — Testimony showing that a horse, near a railroad when a train came 
along, ran along-side the train until so terrified that it rushed into some pits where it 
was injured, not, however, having been struck by the train, held, not sufficient to support 
a judgment for damages against the railway company; no wrong being shown to have 


been done by its servants. — New Orleans ¢ N. E. R. Co. v. Thornton, Sup. Ct. Miss., 3 So. 
Rep. 654. 


3.—. —. [Husband and Wife] — Evidence to show relation and charge hus- 
band for wife’s debts. — The account in suit, which was made out against ‘‘ Mrs. 
Frank Hardenbrook,” was presented on several occasions to “ Mr. Frank Hardenbrook,” 
the defendant, for payment. He said that it was all right, and would pay it as soon as 
he could. Held, in the absence of evidence to the contrary effect that the presumption 
arose that defendant was husband to the person against whom the account was 
charged. — Hardenbrook vy. Harrison, Sup. Ct. Colo., 17 Pac. Rep. 72. 


4.—. —. [Polygamy]—Proof of marriage relation.—On the trial of an indict- 
ment, under act of Congress of March 22, 1882, prohibiting any male person from co- 
habiting with more than one woman, cohabitation with a woman to whom defendant 
has been legally married is proved by showing that she lives in his vicinity and bears 


his name; that he contributes to her support and visits her. — United States v. Harris’ 
Sup. Ct. Utah, 17 Pac. Rep. 75. ‘ 


«-——. —. [Negligence] — Railway injuries.—In an action against a railroad by a 
brakeman for an injury received while ascending the side ladder on a box car, and 
which resulted from the proximity of the station awning to the car, testimony that no 
other awning on the road was like this one is admissible. — Nugent v. Boston, C. ¢ M. R. 
Corp., Sup. Jud. Ct. Me., 12 Atl. Rep. 797. 


6.—. —. (Sufficiency —Negligence— Railway Companies— Domestic Ani- 
mals] — Circumstantial evidence insufficient to support verdict for damages 
for killing a horse. — Evidence that horse tracks were found on the railroad track, 
after the horse in question was found injured in a ditch where he had fallen froma 
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EVIDENCE — Continued. 
bridge over a creek, forty or fifty yards from the railroad track, will not support a 
verdict against the railroud company in an action brought by the owner of the horse for 
the injury, in the absence of proof that the horse was struck or injured by the train of 
the company. — New Orleans, etc., R. Co. v. Jones, Sup. Ct. Miss., 3 So. Rep. 653. 


—. See ANIMALS; CRIMINAL LAW; CRIMINAL PROCEDURE; DIVORCE; NEGLIGENCE; 
RAPE; RELEVANCY; SALES OF REALTY; STATUTE OF LIMITATIONS. 


EXCESSIVE FINES AND PUNISHMENTS, see CONSTITUTIONAL Law. 
EXCLUSIVE PRIVILEGBS, see MUNICIPAL CORPORATIONS. 
EXECUTION, see PAYMENT. 


EXECUTORS AND ADMINISTRATORS. — [Devisees} —Agreement with de- 
visee for executor to manage farm, profits or assets.— Where executors carried 
onafarm under an arrangement with the sole devisee of the same that they should 
carry it on, take the products, and account for them as assets, held, that the fact that 
such sole devisee was also an executor would not prevent the executors from occupy 
ing the farm for the benefitof the estate so as tobe chargeable with the income 
and that the products belonged to them in their representative, and not in their per- 
sonal, capacity.— Brigham v. Elwell, Sup. Jud. Ct. Mass., 15 N. East. Rep. 780. 


EXEMPLARY DAMAGES, see DAMAGES. 


EXEMPTION. [Interstate Law —Conflict of Laws — Wages — Garnishmen:— 
Vested Rights— Assignment] — Exemption of wages in one State and vested 
right in rem, is not defeated by assignment of debt to a citizen in another 
State.— A debt was contracted in Indiana, where one month’s wages of employees is 
exempt from execution and attachment; both contracting parties being residents of 
that State. The debtor was in the employ of a railroad company in that State, and his 
wages were payable there. The debt was assigned to a resident of Michigan, where 
such wages are not exempt. Held, in garnishment proceedings in Michigan, that, the 
debtor having done no act whereby to subject himself to the jurisdiction of the courts of 
Michigan, the exemption of his wages becomes a vested right in rem, which follows the 
debt, though it be not transferred to evade the exemption law; and necessarily so, where 
that is the object of the transfer. — Drake vy. Lake Shore, etc., R. Co., Sup. Ct. Mich., 37 
N. W. Rep. 70. 


EXPERT EVIDENCE, see CRIMINAL PROCEDURE; EVIDENCE. 
EXPLOSION, see CARRIERS OF PASSENGERS. 
EXTRAORDINARY ACCIDENT, sce NEGLIGENCE, 
FACTORS AND BROKERS, see AGENCY. 


FEDERAL AND STATE JURISDICTION. — (Cloud upon Title]— Action in 
State court to remove cloud created by deed of U. S. marshal in U. S. court. — 
Defendant purchased land under execution of a Federal court. After the time of re- 
demption had elapsed, plaintiff brought action in a State court to remove the marshal’s 
deed as a cloud on her title, on the ground that the execution debtor had no title to the 
property. Held, that the relief sought might be granted, as that could be done without 
questioning the validity of the judgment or process of the Federal court. — Witherell v. 
ELberle, Sup. Ct. Ill., 14 N. East. Rep. 675. 


FEDERAL QUESTION, see JURISDICTION. 
FEES, see ATTORNEY AND CLIENT. 
FENCES, see RaILway COMPANIES. 

FIRE INSURANCE, see INSURANCE. 


FIXTURES. — Portable engines. — A chattel mortgage was given for the purchase price 
of a portable engine and saw-mill, it being agreed and understood that the property was 
to continue to be personal property. Afterwards it was placed (on land owned by only 
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FIXTURES — Continued, 
one of the mortgagers) in a mill building in such a manner that, when the supply of lum- 
ber was exhausted in that locality, it could be easily removed to another, which was 
done several times, and the engine was also frequently taken out and used for threshing, 
Held, that the property did not become a part of the realty, so as to pass to the mort- 
gagee of the realty. — Henkle v. Dillon, Sup. Ct. Ore., 17 Pac. Rep. 148. 


FOREIGN CORPORATIONS, see CORPORATIONS; STATUTE OF LIMITATIONS, 
FORFEITURE, see ATTORNEY AND CLIENT; LANDLORD AND TENANT, 
OURTEE NTH AMENDMENT, sce CONSTITUTIONAL Law. 


FRAUDULENT CONVEYANCES.—Intent to defraud a particular creditor 
avoids conveyance as to all.— Where a debtor who owns property largely in excess 
of his debts conveys it for the purpose of defrauding a certain creditor, though not 
intending to defraud others, such conveyance is, nevertheless, fraudulent as to all 
creditors, and may be assailed by any one of them.— Sarrett v. Nealon, Sup. Ct. Penn, 
12 Atl. Rep. 861. 


—. See HUSBAND AND WIFE. 
GARNISHMENT, see EXEMPTION. 
GOVERNOR OF STATE, see MaNnDamus. 
HEIRS, see WILL 


HIGH SEAS. — Definition of.—*‘‘ High seas” mean that portion of the sea which washes 
the open coast, and do not include the combined salt and fresh waters which, at high 
tide, flood the banks of an adjacent bay, bayou, or lake. — Morgan vy. Negodich, Sup. Ct. 
La., 3 So. Rep. 636. 


HIGHWAYS, see MUNICIPAL CORPORATIONS. 
HOMESTEAD, see HUSBAND AND WIFE. 


HOMICIDE. — [Self-Defense — Evidence — Relevancy — Threats — Uncommuni- 
cated Threats} — Uncommunicated threats when admissible on the hypothesis 
of self-defense. — W hile, as a general rule, uncommunicated threats are not admissi- 
ble, yet, where communicated threats, followed by a subsequent attack and difficulty 
leading to a killing, have been proved, evidence of other threats made between the com- 
municated ones and the assault, may be received as corroborating the evidence to the 
communicated threats, as indicating their meaning and seriousness, as Characterizing 
the purpose of the assault, as throwing light upon the acts of deceased in consideration 
therewith, and establishing the reality of the danger under apprehension of which 
defendant may have acted. — State v. Williams, Sup. Ct. La., 3 So. Rep. 629. 


—. See EVIDENCE. 


HUSBAND AND WIFE. [Necessaries— Wearing Apparel — Presumption] — 
Wearing apparel prima facie necessaries. — Ordinary wearing apparel and dress- 
making services in making it up are prima facie necessaries, and the husband is hable 
therefor in the absence of proof that such articles and services are not necessaries. — 
Hardenbrook v. Harrison, Sup. Ct. Col., 17 Pac. Rep. 72. 


2.—. [Railway Companies— Eminent Domain —Condemnation of Land — 
Homestead] — Husband alone cannot grant right of way over homestead. — 
The husband cannot, without the consent of his wife, grant or alienate the right of way 
of a railroad across land owned by him and occupied a homestead by his family. — Pilcher 
vy. Atchison, etc., BR. Co., Sup. Ct. Kan., 37 Alb. L. J. 315. 


3.——. Wife’s Separate Estate — [Interstate Law] — Personal judgment against 
wife in another State charges her separate estate in the State of the 
former. — A husband and wife operated a plantation in Arkansas as partners, and there 
contracted the debt sued for. This proceeding was brought to subject her separate 
estate in Mississippi to the payment of the debt. She defended that her property was 
not liable, as she could not enter into a contract of partnership with her husband. Held, 
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HUSBAND AND WIFE-— Continued. 
that under the law in Arkansas, she could make such contract, and as a personal judg- 
ment could have been rendered against her there, such liability will support a judgment 
in Mississippi subjecting her separate estate. — Joof v. Brewer, Sup. Ct. Miss., 37 Alb. L. 
J. 312, 


4.—. —. Liability for wife’s funeral expenses. — In Massachusetts the estate of 
a married woman who dies leaving property is primarily liable for her funeral expenses, 
and, where the husband pays them, he may recover them from her executor. — [The 
court, through Holmes, J., say: ‘‘The funeral expenses of the testatrix were a preferred 
charge upon her estate. Pub. St., ch. 135, sec.3; Jd.,ch. 137, sec. 1; St. 1882, ch. 141. Un- 
der these statutes, and those establishing the independent position of married women 
with regard to their property, we think that, as between the estate of a married woman 
leaving property and her husband, the liability of the estate must be regarded as 
primary, and that it would be unreasonable to charge the husband for the funeral 
expenses, in all events, as necessaries, irrespective of any fault on his part. If, then, 
it was still, as formerly, the plaintiff’s legal duty to see that his wife was buried, but her 
estate was primarily liable, he is entitled to recover his reasonable expenditures, as in 
other cases where a person has paid, in pursuance of a legal duty, what, as between 
himself and another, that other was bound to pay. There is no technical difficulty ina 
husband’s imposing a liability upon his wife’s executor after her death. If it was not 
the plaintiff’s legal duty to do what he did, nevertheless we are of opinion that he stood 
on no worse ground than a stranger would have done. A stranger could have recovered 
against the estate of a man, if he was justified in intermeddling. Sweeney v. Muldoon, 
139 Mass. 304, 306. And formerly, in the case of a married woman, he could have recoy- 
ered against her husband. Lakin v. Ames, 10 Cush. 198, 221; Weld v. Walker, 130 Mass. 
422, 423; Bradshaw v. Beard, 12 C. B. (N. 8.) 344. Undoubtedly he could now recover 
against her estate. Ifso, the husband can. In sucha matter it is not to be presumed 
that the husband waives his legal rights, and makes a gift to the estate of his wife, in the 
absence of any expression or other evidence to that effect.””] — Constantinides v. Walsh, 
Sup. Jud. Ct. Mass., 15 N. East. Rep. 631. 


5. ——. ——. [Mortgage]—Invalidity of mortgage of wife’s separate estate for 
benefit of husband. — A mortgage given by a wife upon her separate estate can only 
be upheid so far as it was given to secure debts contracted for the benefit of the estate, 
and where a portion of the debt purporting to be secured by the mortgage was for sup- 
plies furnished the husband, such amount must be deducted from the mortgage in com- 
puting on foreclosure the sum due. — Brown et al, v. Prevost, Sup. Ct. 8. C.,5 8. E. Rep. 
274. 


6.——. —. [Pledge — Fraudulent Conveyance] — Invalidity of pledge of wife's 
personalty to secure debt to him.—A husband advanced money to his wife, and 
paid out money at her request as security for which she delivered to him certain jewelry 
which was her separate property. The husband afterwards obtained an absolute divorce 
from the wife. Held, in an action by the creditors of the wife against her, that the con- 
tract of pledge was void as against creditors of the wife, and the husband was chargea- 
ble as trustee. — Porter v. Wakefield, Sup. Jud. Ct. Mass., 15 N. East. Rep. 792. 


—. See EVIDENCE; STATUTE OF LIMITATIONS ; TRUSTS AND TRUSTEES. 
HYPOTHETICAL QUESTIONS, see EVIDENCE. 

INFANCY, see CRIMINAL LAW; NEGLIGENCE. 

INFORMATION, see PERJURY. 


INJUNCTION. — [Equity — Cloud upon Title] — Grant to restrain sale of land on 
execution against third person. — Injunction will lie at the suit of a land-owner to 
arrest the threatened sale of his land upon an execution issued against the property of 
a third person, and the execution creditor cannot raise the objection that the bill fails 
to state a cause of action in that it alleges that the execution debtor has no interest in 
the land, and therefore the sale will not affect the owner’s title. — [The court, speaking 
through Mitchell, C. J.,said: ‘‘ Whatever diversity of opinion there may be in other 
jurisdictions concerning the right of a land-owner to invoke the jurisdiction of a court 
of chancery, for the purpose of arresting a threatened sale of his land upon an execution 
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INJUNCTION — Continued. 
issued against the property of a third person, the right to de so must be considered as 
settled beyond controversy in this State. Bishop v. Moorman, 98 Ind. 1; Petry v. 
Ambrosher, 100 Ind. 510; Thomas v. Simmons, 103 Ind. 538, 2 N. E. Rep. 203; 3 N. E. Rep. 
301; Walter v. Hartwig, 106 Ind. 123,6 N. E. Rep. 5. A defendant who concedes that an 
execution sale which he is threatening to make would result in no benefit to him, and 
that it might embarrass and complicate the title of the plaintiff, will not be heard to 
object to the jurisdiction of the court of chancery to enjoin the sale, which could be 
fruitful of no possible benefit, and which might be positively hurtfal. Ottis v. Gregory 
111 Ind. 504, 13 N. E. Rep. 39.""] — Scobey v. Walker, Sup. Ct. Ind., 15 N. East. Rep. 674. 


[Sales of Land— Vendor and Purchaser — Covenant] — Granted to 
enforce covenant running with land.— An injunction is the proper remedy to 
enforce against a purchaser of land, or sub-purchaser with notice, in favor of the vendor 
or his assigns, a covenant running with the land, or imposing a valid restriction on the 
use of the part sold. — Morris v. Tuscaloosa Mfg. Co., Sup. Ct. Ala., 3 So. Rep. 689. 


3.-——. [Taxation — Tender]— Plaintiff seeking injunction against tax must 
tender what is due. — A plaintiff, who seeks an injunction against the enforcement of 
a sale for non-payment of taxes, must make a sufficient tender, must keep,it good by 
bringing the money into court, and must aver in his complaint that he does bring it into 


court. Morrison v. Jacoby, 14 N. E. Rep. 546, followed. — Morrison vy. Jacoby, Sup. Ct. 
Ind., 15 N. East. Rep. 806. 


—. See MUNICIPAL CORPORATIONS. 
IMPEACHMENT, see RaPe. 
INSANITY, see CRIMINAL PROCEDURE; EVIDENCE. 


INSOLVENCY, see CORPORATIONS; RAILWAY COMPANIES. 


INSURANCE. —[Fire]— Condition against reinsurance. — Where the policy sued 
on contains a stipulation that if the assured should thereafter obtain other insurance 
on the property, without the consent of the secretary of the company indorsed on its 
policy, the policy should be void, and the assured have no right to recover thereon, and 
the assured, in violation of this stipulation, reinsures in another company, —he cannot 
recover by showing that the second policy was voidable by reason of a stipulation therein 
that it should be void if the property had been previously insured. — American Ins. Co. 
v. Replogel, Sup. Ct. Ind., 15 N. East. Rep. 810. 


2—. [Life— Waiver] —Conditional acceptance of over-due premium and 
unconditional acceptance of subsequent assistance.— Where payment of an 
assessment on a certificate of insurance was accepted by the company after the time 
limited in the certificate for making such payment had expired, and the receipt stamped 
on the certificate, ‘“‘ Received on condition that member is in good health,” but nothing 
was said by the member, nor any inquiries made by the company relative thereto at that 
time, the subsequent levy and unconditional acceptance by the company of six assess- 
ments on the member operates as a waiver of the forfeiture, although the member was 
at the time of the conditional acceptance in ill health. — Rice v. New England Mut. Aid 
Soc., Sup. Jud. Ct. Mass., 15 N. East. Rep. 624. 


3. ——. [Mutual Benefit Societies — Administrator — Creditor] — When adminis- 
trator may maintain action for benefit of creditor. — Although a certificate of 
insurance of a mutual benefit society contain the name of a creditor of the member as 
beneficiary, in violation of Acts Mass. 1874, ch. 375, sec. 4, authorizing such societies to 
issue certificates for the benefit of widows, orphans, or dependents of members, yet, 
where the certificate recognizes that there may be a change or substitution of such 
beneficiaries, and provides that, in case the insured survives all the original or substi- 
tuted beneficiaries, the insurance shall be for the benefit of the heirs of the insured, the 
administrator of the insured may maintain an action on such certificate, although the 
petition avers that the action is for the benefit of the creditor. — Rindge vy. New England 
Mut. Aid Soc., Sup. Jud. Ct, Mass., 15 N. East. Rep. 628. 


INSTRUCTIONS, see CRIMINAL PROCEDURE. 


DIGEST OF RECENT CASES. 505 


INTERPRETATION, see CORPORATIONS; WILL. 


INTERSTATE COMMERCE. —/[Constitution of U. 8.] — After transit ended. — 
Goods shipped cease to be in transit, and can be subjected to taxation, the moment 
they reach their place of destination and are there offered for sale, provided they are 
taxed as other goods are, and not by reason of their being brought into the State from 
another State, and are not subjected to any unfavorable discrimination. It is imma- 
terial whether they are unloaded or not, — were or were not consigned to any specially 
authorized agent within the State of destination. It is enough that they were in the 
charge and custody of one who had the power to sell, who disposed of the same in part, 
and is ready to do so for the rest. Taxation in such cases, in the absence of contrary 
congressional legislation, does not violate article 1, sec. 8, cl. 3, article 1, sec. 10, cl. 2, or 

article 4, sec, 2, cl. 1, Const. U. 8.— Pittsburg ¢ S. Coal Co. v. Bates, Sup. Ct. La., 3 So. 

Rep. 642, 


—. See CONSTITUTIONAL Law. 


INTERSTATE LAW. — [Conflict of Laws — Private International Law — Di- 
vorce — Jurisdiction — Appearance] — Validity of extra-territorial divorce. — 
A wife, resident in Texas, brought suit for divorce against her husband, resident in New 
York, after her husband had instituted a suit against her for divorce. In her suit she 
obtained personal service on him in New York. He went to Texas, and, after his motion 
to quash the service had been overruled, answered to the merits, and asked for and 
obtained a continuance to prepare for trial. On the trial, judgment was rendered for 
the wife, which was affirmed by the highest court of the State. Held, that, by personally 
appearing and contesting the cause on the merits, the husband waived the invalidity of 
the personal service outside of the jurisdiction of the court issuing same, and the divorce 
granted there, was valid. — Jones v. Jones, Ct. App. N. Y., 15 VN. East. Rep. 707. 


—. See CORPORATIONS ; EXEMPTION; HUSBAND AND WIFE; STATUTE OF LIMITATIONS. 
INTOXICATING LIQUORS, see CONSTITUTIONAL Law. 
JUDICIAL RECORD, see ESTOPPEL. 
JUDGMENT, see CORPORATIONS. 


JURISDICTION. — [Federal Questions— Supreme Court of U. 8.]— What action 
in State court necessary to raise Federal question. — Where the Supreme Court 
of the State does not give any effect to a provision of the constitution of the State abol- 
ishing monopolies, but its judgment in the case is based wholly upon the general law of 
the State, and upon the construction and effect of the charter from the legislature to the 
plaintiff company, and of the license from the city council to the defendant company, 
and in no degree upon the constitution or any law of the State subsequent to the 
plaintiff's charter impairing its obligation, the writ of error to the State court must be 
dismissed for want of jurisdiction. — New Orleans Water- Works Co. v. Louisiana Sugar 
Refining Co., Sup. Ct. U. §., 8S. C. Rep. 741. 


2—. —. Exercise by city of administrative powers.— The legislature of 
Louisiana granted plaintiff company the exclusive privilege of supplying the inhabitants 
of the city of New Orleans with water, by a charter which provided that nothing therein 
should be “so construed as to prevent the city council from granting to any person, 
contiguous to the river, the privilege of laying pipes to the river, exclusively for his own 
use.” Held, that the power conferred upon the city council was not legislative but 
administrative, and an ordinance of the city permitting one to lay pipes for his own use, 

is but a license, the validity of which is in no way dependent upon the constitution or 

laws of the United States, — Ibid. 


3.—. ——. No Federal question unless State court gave validity to statute 
complained of.— Where the record in a writ of error from the Supreme Court to a 
State court, sued out on the ground that the State had passed a law impairing the obli- 
gation of the contract in controversy, shows that the State court determined the case 

without giving any effect to the acts complained of, the writ will be dismissed. — Kreiger 

v. Shelby R. Co., Sup. Ct. U. S., 8S. C. Rep. 752. 
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JURISDICTION — Continued. 

4.—. —. [Patents for Inventions) — When question does not arise under 
patent laws. — A decision of a Siate court, in an action between citizens of the same 
State, on anagreement in writing, by which plaintiff, the owner of letters-patent already 
once reissued, granted to defendant an exclusive license to make and sell the patented 
article, the defendant expressly acknowledging the validity of the patent, and stipulating 
that plaintiff might obtain reissues, and promising to pay royalties so long as no decision 
adverse to the patent should have been rendered, that defendant was estopped from 
denying the validity of subsequent reissues of the letters, is not a decision of any ques- 
tions arising under the patent laws of the United States, and the Supreme Court has no 
jurisdiction. — Dale Tile Mfg. Co. v. Hyatt, Sup. Ct. U. 8., 88. C. Rep. 756. 


5. —. —. Question arising under patent laws.—In an action between citizens of 
the same State, on a contract for certain royalties on a patent for rope-reels, there was 
evidence that the reels made and sold by defendant were substantially like those men- 
tioned in such contract. At the time of the admission of such evidence no letters-patent 
were in the case, and in the instructions of the court plaintiff's right of recovery was 
carefully limited to such reels. Held, that the case did not arise under the patent laws 
of the United States, and the Supreme Court has no jurisdiction. Manufacturing Co. v, 
Hyatt, ante, 756, followed. — Felix v. Scharnweber, Sup. Ct. U. 8., 88. C. Rep. 759. 


6.—. —. Effect of certificate of chief justice of State court that a Federal 
question arose, etc. — A certificate of the chief justice of the highest court of a State, 
under Rey, Stat. U. S., sec. 999, allowing a writ of error to such court from the Supreme 
Court, certifying that a Federal question arose and was determined adversely to plaintiff 
in error, cannot supply the want of all evidence of such question in the record. — Jbid. 


—. See FEDERAL AND STATE JURISDICTION; INTERSTATE Law. 
ENOWLEDGE, see CARRIERS OF GOODS; PARTNERSHIP. 


LACHES, see CoRPORATION. 


LANDLORD AND TENANT. -— (Eviction— Dangerous Building] — Removal of 
dangerous building by municipal authorities not an eviction. — Where a leased 
building is torn down by the public authorities, the tenant cannot maintain an action 
against the landlord for forcible eviction on the ground of the landlord’s mere acquies- 
cence and failure to resist; and it is error to charge that if the tearing down was done by 
the connivance of the defendants, “ or, if not concocted, even acquiesced in, by them, 
so as to bring about that which would not otherwise have happened, they are as much 
responsible as if they had stood on the curb-stone, and given general orders to ‘ Tear 
away, boys, and throw him out.’ ’’ — Hitchcock v. Bacon, Sup. Ct. Penn., 12 Atl. Rep. 352. 


2—. —. Want of inspection and arbitration.—In an action by a tenant against 
the landlord for forcible eviction in obtaining, as alleged, the public authorities to teay 
down the leased building, it appeared that the building was dangerous, and was torn 
down under a contract with the authorities; that in the preceding 11 months defendant 
had been repeatedly notified by the officials that the condition of the building was dan- 
gerous, and that it must be removed; but there was no evidence connecting defendants 
with the removal. Heid, that plaintiff could not recover; and that in this action it was 
of no importance, if true, that there was no inspection and arbitration as to the condi- 
tion of the building. — Jbdid. 


3.——. [Lease — Forfeiture — Covenant —Equity]— When relief in equity will 

be granted against forfeiture.—A covenant in a lease provided that the lessee 
should keep the premises insured to a certain amount, the policies to be payable to the 
lessor, and deposited with a certain trust company, and also provided that upon breach 
of the covenant the lessor might enter without notice of demand. Upon the expiration 
of the existing insurance, the lessee’s agent took out, through insurance brokers, policies 
to the same amount, but payable to a creditor of lessee. In an action after entry, with- 
out notice or demand by the lessor, to enforce the forfeiture, it appeared that the change 
in the policy was effected without the knowledge, until after the entry, of either the 
lessee or the agent, and that both intended in good faith to performthe covenant. Held, 
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that equity would relieve against the forfeiture. — Mactier v. Osborn, Sup. Jud. Ct. Mass., 
15 N. East. Rep. 641. 


—. See MINES AND MINING. 
LAW AND FACT, see CARRIERS OF PASSENGERS; NEGLIGENCE. 
LEASE, see LANDLORD AND TENANT; MINES AND MINING. 
LESSOR AND LESSEE, see RAILWAY COMPANIES. 

LIABILITY OF STOCKHOLDERS, see CokPORATIONS. 
LICENSE, see CONSTITUTIONAL Law. 
LICENSE LAWS, see CoNSTITUTIONAL Law. 


LIENS.—[Water Supply Companies] — Lien upon land for non-payment of 
water-rent.— An act amending the charter of a water company provided that the real 
estate to which water was supplied should be bound for the water-rent. Complainant's 
grantor purchased real estate at sheriff’s sale, on which the water-rent had not been 
paid. Held, that it was a lien on the property in the hands of complainant. — Appeal of 
Brumm, Sup. Ct. Penn., 12 Atl. Rep. 855. 


LIFE INSURANCE, see INSURANCE. 


LIMITATION OF ACTION. — [Acknowledgment — Cause of Action] — When 
promise to pay barred debt does not create new cause of action. — \ promissory 
note, issued in 1872, came by indorsement into the possession of a married woman, to 
whom the makers, in 1874, gave a second note in payment of interest due upon the first. 
The coverture of the holder continued until 1884, when she brought suit upon these 
notes. Held,that the giving of the second note did not create upon the first a new cause 
of action, against which the statute would not run during coverture, but that the claim 
upon the original note was barred by the lapse of six years from the date of the second 
note. — [The court speaking through Matteson, J., said: ‘“ The question whether a new 
promise to pay a debt already barred by the statute creates a new cause of action, so 
that suit must be brought upon it instead of the original contract, has given rise to con- 
siderable diversity of opinion. On the one hand, it has been held, in a number of cases, 
that such new promise is a new cause of action, and that suit must be brought upon it, 
and not upon the original promise. Reigne v. Desportes, Dud. (S. C.) 118, 123, 130; Martin 
v. Broach, 6 Ga. 21, 31-35, 50 Amer. Dec. 306, 311-315, but doubted in Rich v. Dupree, 14 Ga. 
661, 664; Bird v. Adams, 7 Ga. 505, 508; Van Buren v. Webster, 12 Ga. 615, 617: Coles v. 
Kelsey, 2 Tex. 541, 546-550, 47 Amer. Dec. 661, 666, 667; Erskine v. Wilson, 20 Tex. 77, 81; 
Kampshall v. Goodman, 6 McLean, 189, 192, 193; Hopkins v. Stout, 6 Bush, 375, 378; Carr’s 
Ex’r. v. Robinson, 8 Bush, 269, 274; Trousdale v. Anderson, 9 Bush, 276, 277. In these 

cases the court proceed upon the theory that the debt is extinguished by the statute; 

but inasmuch as it has been extinguished by operation of law, instead of by the act of 
the parties, a moral obligation to pay it remains, and this moral obligation is a sufficient 
consideration for the new promise. On the other hand, it has been held in numerous 
cases that the statute does not extinguish the debt, but only bars the remedy; that the 
new promise simply removes the bar of the statute, thereby enabling the plaintiff to 
recover upon the original contract, and does not create a new cause of action which can 
be made the basis of a suit and judgment. Leaper rv. Tatton, 16 East, 420; Upton e. Else, 

12 Moore, 303; Lord r. Shaler, 3 Conn. 131, 134; Barney vr. Smith, 4 Har. & J. 485, 495; 

Oliver v. Gray, 1 Har. & G. 204, 215; Kimmel v. Schwartz, 1 Breese, 278, 280; Newlin v. 

-Duncan, 1 Har. (Del.) 204, 207, 208; Isley vr. Jewett, 3 Mete. 439, 444, 445; Philips v, 

Peters, 21 Barb. 351, 357, 358; Esselstyn v. Weeks, 12 N. Y. 635, 6837; Yaw v. Kerr, 47 Pa. St. 

333, 334; Biscoe v. Stone, 11 Ark. 39; Harlan v. Bernie, 22 Ark. 217; Frisbee v. Seaman, 49 

Iowa, 95, 98. And there are cases which hold that suit may be maintained either upon 

the original debt or upon the new promise. Lonsdale v. Brown, 4 Wash. C. C. 148, 150; 

Little v. Blunt, 9 Pick. 488, 491-494. But, whatever difference of opinion may exist with 

reference to the effect of a new promise in the case of a debt already barred, it is settled 

that a new promise, made before the debt is barred does not create a new cause of 
action, but merely suspends the bar of the statute for another period of limitation dating 
VOL. XXII. 33 
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LIMITATION OF ACTION — Continued. 

from such new promise. Sigourney v. Drury, 14 Pick. 387, 390, 391; Foster rv. Starkey, 12 
Cush. 324, 327; Gilbert v. Collins, 124 Mass. 174, 176; Austin v. Bostwick, 9 Conn. 496, 501; 
Stearns v, Stearns, 32 Vt. 678, 682; Penley v. Waterhouse, 3 lowa, 418, 434; Frisbee v. Sea- 
man, 49 lowa, 95, 98; Hopkins v. Stout, 6 Bush, 375, 378; Carr's Ex’r v. Robinson, 8 Bush, 
269, 274; English v. Wathen, 9 Bush, 387, 389; Gilmore v. Green, 14 Bush, 772, 774; Green 
v. College, 83 N. C, 449, 454; Rich ¢. Dupree, 14 Ga. 661, 663, 664; Briscoe v. Anketell, 28 
Miss. 361, 372,61 Amer. Dec. 553; Shakleford v. Douglass, 31 Miss. 95,97; Bank v. Hartfield, 
5 Ark. 551, 555.""] — Taylor v. Slater, Sup. Ct. R. 1, 12 Atl. Rep. 727. 


2—. —. Conditional promise made toastranger. — Defendant, who had received 
money for plaintiff's use, told a third party that he would pay it, but that as long as 
plaintiff could work she did not need it. Held, that the acknowledgment was not sufli- 
cient to prevent the statute of limitations from running, as it was made to a stranger, 
and was not an absolute promise, but was coupled with a condition. — Hostetter y. 
Hollinger, Sup. Ct. Penn., 12 Atl. Rep. 741. 


LIMITATION, see TELEGRAPH COMPANIES. 
LIMITED PARTNERSHIPS, see PARTNERSHIPS. 


LITERARY PROPERTY.— Nature and protection of.— Every new and innocent 
product of mental labor, while it remains unpublished, is the exclusive property of its 
author, or his transferee, entitled to the same protection which the law throws around 
the possession and enjoyment of other kinds of personal property. The acquisition and 
succession of such property are governed by the same legal rules which control the 
acquisition and succession of other property of the same general class. — Aronson vy. 
Baker, Ct. Ch. N. J., 12 Atl. Rep. 177. 


2—. —. [Publication — Dedication] — Partial dedication of to the public. — 
Where a dedication of literary or dramatic property is made in such manner as to show 
unmistakably that the owner does not intend to abandon all right, but merely to give the 
public a limited or partial use of his property, and to reserve to himself what is not given, 
the public acquire what the owner thus gives, but nothing more. — Jbid. 


3 —. —. [Dramatic Works— Originality] — Not necessary that it should be 
entirely original.—It is not necessary that a dramatic work should be entirely 
original, or original in anything except its arrangement or construction, to make it the 
proper subject of private ownership. — Jbid. 


LOCOMOTIVE ENGINEER, see RAtLWAY COMPANIES. 
LOWEST BIDDER, see MUNICIPAL CORPORATION. 


MANDAMUS. -— [Constitutional Law — Governor of State) Mandamus lies 
when against the governor of a State.— Where purely ministerial duties are by 
statute imposed upon the governor, and such duties are only such as might be devolved 
upon any other officer or agent, the performance of such duties may be controlled by 
mandamus or injunction. — Martin v. Ingham, Sup. Ct. Kan., 17 Pac. Rep. 162. 


MARITIME LAW. —/Shipping —Charter-Party]—When charter-party made by 
parol. — A contract of affreightment by charter-party is valid when made by parol, and 
when terminable at the will of the charterer. — Fish v. Sullivan, Sup. Ct. La., 3 So. Rep. 


730. 


2. —~. When charterer liable for supplies. — There are two kinds of affreight- 
ment by charter-party. The first is where the owner agrees to carry a cargo which the 
charterer agrees to provide. The second is the contract of the instant case, that is to 
say, Where there is an entire surrender by the owner of the vessel to the charterer who 
hires the vessel as one hires a house, takes her empty, and provides officers, crew, pro- 
visions, ete. In such a contract the charterer is substituted in place of the owner, and 
becomes owner for the voyage, or owner pro hac vice. Here, therefore, the charterer, 
and not the general owner, is liable for materials and supplies. In an action on account 
against the alleged owner of a ship, for materials and supplies furnished the vessel, 
under the general issue, the defendant may prove a charter-party showing a demise of 
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the ship to the charterer during the time covered by the account. Reaffirming Railroad 
Co. v. Heirne, 2 La. Ann. 129. — /bid. 


3.—. —. [Negligence] —Injury to stevedore.—One of the gang of stevedore’s 
men engaged in loading a ship was injured by a bale of cotton falling upon him. The 
accident was caused by the breakage of the hook which was used in raising the cotton 
and lowering it into the hold. The hook was furnished by the ship, and gave way on 
account of a latent defect. Held, that the ship was not liable. — The Benbrack, U. 8. 
Dist. Ct. E. D. Va., 33 Fed. Rep. 687. 


MARSHALING ASSETS.— [Vendor's Lien — Sureties}] — When surety cannot 
claim that obligee shall first exhaust his vendor's lien. — Where a vendor's lien 
is retained to secure the payment of several bonds given for the purchase money of 
lands, and a judgment is obtained at law by the assignee of one of said bonds against the 
principal on said bond and his surety, the surety cannot come into a court of equity and 
compel such assignee to exhaust his vendor’s lien before enforcing the collection of his 
judgment by execution against the surety, although it 1s shown that the principal debtor 
is insolvent. — Armstrong v. Poole, Sup. Ct. App. W. Va., 58. E. Rep. 257. 


MASTER AND SERVANT. [Torts— Assault — Respondeat Superior —Car- 
riers of Passengers— Sleeping Car Companies]— Liability of a sleeping car 
company for a tort committed by its porter upon a trespasser.—The obliga- 
tion of a sleeping car company for injury to a stranger who enters the car for the 
purpose of asking the privilege of washing his hands, and is there wantonly and without 
provocation assaulted and beaten by the porter of a car, is not governed by the prin- 
ciples regulating the liability of common carriers, under the contract of carriage, for like 
assaults committed by servants on their passengers. The two cases discriminated, and 
authorities reviewed. — [The learned editor of the Southern Reporter adds the following 
note: “ A master is responsible for the wrongful act of his servant within the gen- 
eral scope of his authority, although he did not authorize the particular act, Heenrich v. 
Car Co., 20 Fed. Rep. 100; Railroad Co. v. Conway (Colo.), 5 Pac. Rep. 142; Railway Co. 
v. Rice (Kan.), 16 Pac. Rep. 817; or if it was against his express orders, Railway Co. v. 
Kirk (Ind.),1 N. E. Rep. 849, and note; or in disregard of them, Cleveland rv. Newsom 
(Mich.), 7 N. W. Rep. 222; Driscoll v. Carlin (N. J.), 11 Atl. Rep. 482, He is liable for the 
trespass of the servant, Walker v. Johnson (Minn.), 9 N. W. Rep. 632; State v. Smith 
(Me.), 4 Atl. Rep. 412; but not for his willful trespass, Wood v. Railroad Co. (Mich.), 18 
N. W. Rep. 124; Curtis v. Dinneen (Dak.), 30 N. W. Rep. 153; nor for his wanton and 
malicious acts, Railroad Co. v. Brannen (Pa.),2 Atl. Rep. 429; unless he authorized or 
subsequently ratifies them, Railroad Co. v. Moore (Tex.), 6 5. W. Rep. 631.” ] — Williams 
v. Pullman’s Palace Car Co., Sup. Ct. La., 3 So. Rep. 631. 


—. —. Louisiana Civil Code.— The obligation of the company in such a case, 
being independent of any contractual relations, is governed by the general principles of 
the law of master and servant common to all systems of law, and formulated in Louisiana 
Civil Code as extending to all ‘damages occasioned by their servants in the exercise of 
the functions in which they are employed.” — bid. 


3. —. Earlier doctrine modified.—The ecarlier doctrine that, “in general, a 
master is liable for the fault or negligence of the servant, but not for his willful wrong 
or trespass,” has been greatly modified in modem jurisprudence, which places the test 
of the master’s liability, not in the motive of the servant, or in the character of the wrong, 
but in the inquiry whether the act done was something which his employment contem- 
plated, and which, if properly and lawfully done, would have been within the scope of 
his functions. — Ibid. 


4.——. ——. Wanton assaults by servants upon trespassers or visitors. — The 
facts that the party injured was not a trespasser, but was lawfully on defendant's 
premises, and was properly dealing with defendant's servant as a servant, do not suffice 


to fix defendant's liability, if the assault was wanton and entirely foreign to the func- 
i tions committed to the servant; otherwise a bank or a merchant ora householder would 
i. be liable for wanton assaults committed by their clerks or servants upon customers or 
- visitors, which liability would clearly not exist unless the masters were guilty of fault 


in employing so dangerous a servant. — [bid. 
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MASTER AND SERVANT — Continued. 

5. —. —. No liability where an assault not within scope of employment. — 
The evidence establishes that the porter offending in this case had been in defendant’s 
employment for three years, and had always condutted himself properly, and bore a 
good character for amiability, sobriety, and politeness; that porters are mere menial 
servants, having no police authority whatever, and no connection with the enforcement 
of the rules of the service, except to report violations of them to the conductor; and 
that he had no authority to use violence towards any person for any purpose whatever. 
Hence this wanton assault was entirely foreign to the functions of his employment, and 
defendant cannot be held responsible therefor. — Ibid. 


6. ——. When retention of servant not a ratification. —Katification of an 
unauthorized and unlawful act can only be inferred from acts which evince clearly and 
unequivocally the intention to ratify, and not from acts which may be readily and satis- 
factorily explained without involving such intention. In this case, there being no 
witness, and plaintiff and the porter giving very different accounts of the affair, ratifica- 
tion of the misconduct imputed by plaintiff cannot be inferred from the retention of the 
porter, when the defendant so acted because it honestly believed the latter, and thought 


it just to maintain the status quo, at least until judicial determination of the conflict.— 
Ibid. 


7. ——. ——. Conviction of servant of assault and battery. — Nor is the case affected 
by the fact that the porter was criminally convicted of assault and battery, when, in 
such a trial, the porter was not heard as a witness in his own defense, and when he 
might have been so convicted on evidence falling far short of the outrage charged by 
plaintiff. — 


—. See NEGLIGENCE; RAILWAY COMPANIES. 


MECHANICS’ LIENS. — [Sidewalks] — No lien for improving sidewalks. — Code 
lowa, sec. 2130, provides that any person making improvements upon the land of another, 
shall have a lien on the land on which the same are situated, to secure the payment for 
suchimprovements. Plaintiffs sought to enforce alien upon a lot of defendant fronting 
upon a certain street for improvements on the sidewalk, under a contract with defend- 
ant. Held, that these improvements were not upon the land sought to be charged, but 
were public, rather than private, benefits, and the plaintiffs no right of lien. — Coenen v. 
Staub, Sup. Ct. lowa, 36 N. W. Rep. 877. 


MEMORANDUM, see STATUTE OF FRAUDS. 


MINES AND MINING. — [Lease — Landlord and Tenant — Failure of Considera- 
tion]—Failure of mine to yield. — Defendant took a lease of disused concentrating 
works, and of a disused mine, the history of which was well known to the metallurgists 
of the vicinity, and to defendant. Defendant was to search for, dig, mine, and carry 
away ores, and was to pay a royalty per ton for ores mined upon the premises, and a 
royalty per ton for concentrating the same, and a different royalty for concentrating 
ores mined elsewhere; but in case the royalty fell below $1,000 in any year, such a sum 
was to be paid as to make the rent for that year $1,000. Held, that the case showed that 
defendant was to pay for the specified term at least $1,000 per annum for the privilege 
of taking the property and experimenting with it, and that, in an action for rent, a 
refusal to charge that from the almost entire absence of ore in the mine the considera- 
tion of the agreement failed, and plaintiff could not recover, was not error.— Bamford 
et al. v. Lehigh Zine ¢ Iron Co., U. 8. Cir. Ct. 8. D. N. Y., 33 Fed. Rep. 677. 


MISTAKE, see RELEASE. 
MORTGAGE, see EJECTMENTS ; HUSBAND AND WIFE; SALES OF PERSONALTY. 


MUNICIPAL CORPORATIONS. — (Charter— Streets — Electric Lights — Exclu- 
sive Privileges) — Invalidity of municipal grant of exclusive privilege to 
electric light company. — A city charter gave the council power to make, amend, and 
repeal any ordinances deemed desirable for lighting the streets, and taking charge of 
them, but did not confer, in express terms, exclusive power over them. Held, that it did 
not, by implication, give the city control of the streets to the exclusion of the sovereign 
power of the State, and that an ordinance granting exclusive use of the streets for wires 
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MUNICIPAL CORPORATIONS — Continued. 
and poles for electric lights for fifteen years was ultra vires and void. — Grand Rapids, 
etc., Co. v¥. Grand Rapids, etc., Co., U. 8. Cir. Ct. W. D. Mich., 33 Fed. Rep. 659. 


2—. (Highway —Coasting — Negligence]— Not liable for non-enforcement of 
ordinance against coasting in streets. — Municipal corporations, in the absence of 
a statutory enactment, though negligent in not enforcing an ordinance, are not liable 
for injuries caused by coasting in the public streets in violation of such ordinance. — 
Weller v, City of Burlington, Sup. Ct. Vt., 12 Atl. Rep. 215. 


3. —. [Injunction]— Power to rent city hall for private entertainments. — 
Where, by the charter of the city of O., the common council had control of its property, 
and could lease its real estate, control the public buildings, and prevent or license 
theatrical performances, it had the power to rent the city hall for theatrical and other 
entertainments. Where a city has the right to rent the city hall for entertainments, the 
owner of a hall used for that purpose cannot restrain the city from so letting it because 

it lessens his profits thereby. — Stone v. City of Oconomowoc, Sup. Ct. Wis., 36 N. W. Rep. 

829. 


4,.—. —. Under a different charter. — By the charter of the city of P. its authorities 
had the control of all its property and the management of its financial concerns. Held, 
that they had the power to let the city hall for the purposes of theaters and general 
entertainments. — Bell v. City of Plattville, Sup. Ct. Wis., 36 N. W. Rep. 831. 


5. ——. ——. [Attorney-General] — Who may bring suit for injunction.—Under 
Rev. St. Wis., sec. 3236, the attorney-general may bring a suit in the name of the State to 
restrain a municipal corporation by injunction from exercising franchises not granted 
by its charter. Held, that a bill brought by citizens of a municipality for that purpose 
was properly dismissed, where their private rights were not jeopardized. — Ibid. 


6. —. (Contracts — Lowest Bidder] — Awards to a contractor not the lowest 
bidder — Power to decide as to qualifications of.— The charter of a municipal 
corporation required that all contracts should be awarded to the lowest bidder, the only 
conditions being that he furnish proof of his ability to perform the contract, and 
security for performance. The council awarded a contract to furnish rubber fire-hose 
to one not the lowest bidder in amount; they claiming to have the right to decide him 
the lowest bidder by reference to the comparative fitness for use of the several speci- 
mens of hose sent in by him and others, which specimens were not called for by the 
notice asking for bids. Held, that such award was void, as contrary to the charter, and 
providing additional qualifications than by it required.— State v. City of Trenton, Sup. 
Ct. N. J., 12 Atl. Rep. 902. 


Matters to be considered in determining lowest bidder.— Under a city 
charter requiring competition among bidders for city contracts, an advertisement asked 
for bids to furnish rubber fire-hose, requiring the bidders to give a warranty of dura- 
bility for at least six years. The council was partly induced to accept the bid of one not 
the lowest bidder by his offer of warranty beyond the period specified. Held, that in 
such award the competition required by the charter was not had, and the contract was 
void; no notice having been given that a warranty of durability beyond the period 
specified would influence the award to one not the lowest bidder in amount. — Ibid. 


8. —. [Police Department — Constitutional Law] —Invalidity of statute —Ex- 
tending police jurisdiction beyond city limits. — Act Mich. 1865, establishing a 
police government for the city of Detroit, created a board composed of resident free- 
holders of the city and conferred upon them powers ang duties of a local nature. Held, 
that the Michigan liquor law (Laws 1887, sec. 33), extending the jurisdiction of the board 
within the county, but outside of the city limits, without changing the general character 
and duties of the board as a city board, and providing for the payment of the extra 
police force by the county, is invalid. Sherwood, C. J., dissenting. — Metropolitan Police 
Board vy. County of Wayne, Sup. Ct. Mich., 36 N. W. Rep. 743. 


9—. [Negligence — Sidewalks — Highways] —Injury to pedestrian from ice 
caused by water dripping from roof. — When a sidewalk of a city has been regu- 
larly cleared of snow within a reasonable time after it has fallen, but the successive 
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thawing and freezing, varied occasionally by rain, has kept the surface of the sidewalk 
generally coated with ice from the action of natural causes and the rigor of the climate, 
and a person is seriously injured by slipping and falling upon such walk, the city is not 
liable, although the ice upon which plaintiff slipped was formed by water dripping from 
a roof. — Kaveny v. City of Troy, Ct. App. N. Y., 15 N. East. Rep. 726. 


——. See CONSTITUTIONAL LAW; NUISANCE. 

MUTUAL BENEFIT SOCIETIES, see INSURANCE. 

NATURAL GAS, see CORPORATIONS ; EMINENT DOMAIN. 

NECESSARIES, see HUSBAND AND WIFE. 

NEGLIGENCE. — [Contributory Negligence— Law and Fact] — Question for 


jury where fair-minded persons might differ.—In the trial of an action against a 
railroad corporation for a personal injury, the question of contributory negligence, 
though depending upon undisputed facts, is properly submitted to the jury, when intel- 
ligent, fair-minded persons may reasonably arrive at different conclusions thereon. — 
Nugent v. Boston, etc., R. Corp., Sup. Jud. Ct. Me., 12 Atl. Rep. 797. 


—. [|Sidewalk— Excavation — Law and Fact] — Falling into excavation, 
when contributory negligence as matter of law.— Plaintiff, in open daylight, 
walked down a sidewalk, in full view of a bank of earth thrown up from a trench exca- 
vated across the sidewalk by defendant, which bank was three to four feet high, and 
extended almost to the house line. Plaintiff went around it safely, became interested 
in some goods displayedgin a window, stepped backwards and fell into the trench. 
Held, that plaintiff was guilty of contributory negligence, and that the court ought to 


have given a binding instruction to find for defendant.— Barnes y. Sowden, Sup. Ct. 
Penn., 12 Atl. Rep. 804. 


[Dangerous Premises — Trespassers— Municipal Corporation] — Falling 
from coping adjoining sidewalk.— Plaintiff, while walking along the top of a private 
coping adjoining a public sidewalk of a municipal corporation, fell therefrom into an 
excavation made by the city. Held, that he was a trespasser, and could not recover for 
the injuries sustained.— Clarke vy. City of Richmond, Sup. Ct. App. Va., 5S. E. Rep. 369. 


4.—. —. [Infant] —Structures likely to entice children to their hurt.—A 


stone coping adjacent to a public sidewalk is not an enticing structure, within the 
meaning of the rule which holds persons liable for damages if they neglect to erect 
suitable barriers around dangerous objects near the streets and sidewalks, likely to 
allure children to their hurt.— [bid.{ 


[Master and Servant— Dangerous Appliances] — Assumption of risk 
by servant and promise of master to remove defect.— The night watchman of a 
freight yard where there were many tracks and switches, whose duty it was to go over 
the yard at all hours of the night, after twice applying for a lantern as necessary to his 
safety and receiving promises of one, made a third complaint, and was told that he 
would be lucky if he got one inamonth. He testified that he resumed work not expect- 
ing to get one within a month. Held, that his employment under such circumstances 
being immediately and constantly dangerous, the promises were not definite enough, as 
an inducement to continue in it, to relieve him from the consequences of his assumption 
of the risk. — Indianapolis § St. L. Ry. Co. v. Watson, Sup. Ct. Ind., 15 N. East. Rep. 721. 
{Exhaustive opinion by Elliott, J.] 


6.—. —. [Defective Appliances) — Master bound to furnish servant safe 


appliances. —It is indispensable to an employer’s exemption from liability to his 
servants, for the consequence of risks incurred, that he should be free from negligence. 
He must furnish the servants the means and appliances which the service requires for 
its efficient and safe performance; and if he fail in that respect, and an injury result, he 
is liable to the servant.— Clairain v. Western Union Tel. Co., Sup. Ct. La., 3 So. Rep. 625. 


7.—. —. [Extraordinary Accident — Defective Appliances]— Explosion of 


benzine in paint an extraordinary accident.— A workman was ordered by his 
employer to paint the inside of a water-tank twelve feet deep. He entered the tank 
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NEGLIGENCE — Continued. 
with a lamp and began work. Soon after an explosion occurred in the tank, resulting 
in the death of the workman. It appeared that the paint used contained a large quantity 
of benzine; that it was a well-known brand, and had been in use many years; that the 
employer had used it for ten years, purchasing it in large quantities direct from the 
factory ready for use. Held, that the accident was outside of the range of ordinary 
experience, and was not due to negligence for which the employer could be held liable. — 
Allison Manuf’g Co. y. McCormick, Sup. Ct. Penn., 12 Atl. Rep. 278. 


8. —. —. Servant directed to do an unusual kind of work.— Where plaintiff, 
employed as foreman of a gang of men in building bridges, who is of mature years and 
ordinary intelligence, is directed to take an engine and his men, and do some switching, 
temporarily, and consents, without objecting on account of want of experience in such 
werk, no negligence can be predicated against his employer from such facts, when 
plaintiff is injured in coupling cars, which he was not personally directed to do, by a 
defect in the appliances, not shown to have been known to defendant. — Cole v. Chicago, 

etc., R. Co., Sup. Ct. Wis., 37 N. W. Rep. 84. 


9.——. [Personal Injuries — Evidence — Relevancy] — Spinal condition of 
plaintiff on the day after the injury. —In an action against a railroad company to 
recover damages for injuries sustained to one’s spine, evidence that the plaintiff the 
next day after the accident walked four or five miles, to keep an assignation he had 
made with a woman, is properly admissible as showing his physical condition after the 
injury. — Stevens v. Central Railroad § Banking Co., Sup. Ct. Ga., 55. E. Rep. 253. 


10. —. [Railway Companies — Railway Crossings — Contributory Negli- 
gence]— Passenger attempting to ‘cross after gate lowered.—In an action 
against a railroad company for injuries received at a grade crossing by being run over 
by a passenger train, it appeared that plaintiff's intestate attempted to cross after the 
gate, with signals attached, had been lowered. Held, that the intestate’s contributory 
negligence was not excused by his supposing that they were closed solely for a freight 
train which was approaching, and that he was willing to take the risk of getting safely 
by that. — Granger v. Boston, etc., R. Co., Sup. Jud. Ct. Mass., 15 N. East. Rep. 619. 


—. See ANIMALS; CARRIERS OF PASSENGERS; EVIDENCE; MARITIME LAW; MUNICIPAL 
CORPORATIONS; RAILWAY COMPANIES. 2 


NEGOTIABLE INSTRUMENTS. — [Accommodation Maker]—Legal excuse 
for failure to present and give notice.—In an action by a first indorsee against 
the payee and indorser of a note, who had not received legal notice of the dishonor of 
the paper, the pleader set out in his narr. that at the time of making, and thence until 
the time for paying, said note, the maker had in hand no effects of the indorser, nor had 
received any consideration from the indorser for making or paying the note, but, on the 

contrary, made the same for the accommodation of the indorser. Held, that this pre- 

sented a legal excuse for a failure to present the note to the maker for payment, and to 
give notice of dishonor to the indorser.— Blenderman v. Price, Sup. Ct. N. J., 12 Atl. Rep. 

775. 


2—. —. Right of action against drawer for reimbursement.— The right of 
action of an accommodation acceptor of a draft, and who pays or retires the same with 
his own means, against the drawer, is for reimbursement, and it rests on the implied or 
conventional promise of the drawer to indemnify him. By such a transaction, the 
draft has no longer any value as such, and the drawer is entirely discharged of all obli- 
gations thereon; his liability being to the acceptor for indemnity, and the draft being 
an item of evidence.— Martin v. Muncy, Sup. Ct. La., 3 So. Rep. 640. 


3. —. [Action — Defenses|— Breach of parol warranty in sale of land.—In an 
action brought to recover the unpaid balance of a note given by defendants to plaintiff 
as the difference on an exchange of lands, held, that the damages accruing to defend- 
ants from the breach of plaintiff's warranty of the quality of the land conveyed to 

defendants might be proved by parol to defeat plaintiff's claim.— [The court, speaking 

through Orton, J., say: “ Preceding the conveyance, there is, of course, always an 
agreement of sale. The deed may contain a very small part of such contract. The 
deed is made only in execution of the contract. It does not attempt to state the entire 
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NEGOTIABLE INSTRUMENTS — Continued. 
agreement in respect to the subject-matter, but is merely adopted to transfer the title 
in part execution of the contract, and is manifestly incomplete. Deeds are supposed 
to contain only the ordinary covenants of title, and seldom, if ever, contain a covenant 
of warranty in respect to the quality of the land. This deed ts in the ordinary form, 
and contains only the ordinary covenants. Therefore, an agreement or covenant of 
warranty as to the quality of the land, and as to many other things which were a part 
of the prior or contemporaneous agreement of sale, may be shown by parol. Such 
evidence does not affect the deed or change it in any respect. This court has recognized 
this exception in respect to deeds of conveyance in Hubbard ¢. Marshall, 50 Wis, 326, 6 
N. W. Rep. 497; and in Hahn r. Doolittle, 18 Wis. 196. This is the general doctrine of 
the courts of this country. Wood, Pr. Ev., 5690; 2 Whart. Ev., sec. 1026; Chapin v, 
Dobson, 78 N. Y. 74. The doctrine is well expressed in Miller v. Fichthorn, 31 Pa. St. 260 
*A conveyance of land may be complete for its purpose, which is to declare and prove 
the fact of conveyance; yet very naturally and commonly it is but a part execution of a 
prior contract, and parol evidence is admissible to show the true consideration for 
which it was given, and all other parts of the transaction, provided the fact of convey- 
ance be not affected by it. Carr rv. Dooley, 119 Mass. 204; MeCormick v. Cheevers, 124 
Mass. 262. In Ludeke v. Sutherland, 87 IIL. 481, the sale and conveyance were for 140 
acres of land; and, as a part of the agreement of sale, if, on a resurvey, the tract should 
contain more than 140 acres, the grantee was to’pay for it at the same rate, and if less, 
the grantor should restore the excess paid or promised, 


This agreement was allowed 
to be proved by parol, and such excess was recouped against the note of the grantee in 
suit. In Buzzell r. Willard, 44 Vt. 44, it was part of the contract of sale that the grantor 
should put a well into the mill. It was allowed to be proved by parol. See also Inger- 
soll v. Truebody, 40 Cal. 603; Kingsbury v* Moses, 45 N. H. 223. It is useless to prolong 
the citation of authorities beyond the above, which were furnished by_the counsel of 
the appellant. This doctrine is not shaken or even affected by the authorities in the 
brief of the respondent's counsel. They relate to agreements which are supposed to 
be wholly reduced to writing, and in respect to personal property and other transac- 
tions.”’] — Green vy. Batson et al., Sup. Ct. Wis., 36 N. W. Rep. 849. 

—. See CONTRACTS. 

NEGOTIABLE PAPER, see PARTNERSHIP. 

NEWLY DISCOVERED EVIDENCE, see NEw TRIAL. 


NEW TRIAL.— [Newly Discovered Evidence] — Not granted to let in the evi- 
dence of one who was a witness at the trial. — A new trial will not be granted on 
the ground of newly-discovered evidence, when the witness whose testimony is relied 
upon to furnish such evidence was a witness at the trial, and examined generally upon 
the subject to which the newly-discovered evidence relates. — Achorn v. Andrews, Sup+ 
Jud. Ct. Me., 12 Atl. Rep. 793. 


. —. Denied if evidence doubtful, contradictory or cumulative. — Where 
the testimony upon which a motion for a new trial, on the ground of newly-discovered 
evidence, 1s based is uncertain by reason of the doubtful character of the witness, or of 
contradiction, or is merely Cumulative, the motion should be denied. — Mercer v. Mercer's 
Admr., Ct. App. Ky., 7 8. W. Rep. 307. 


3. ——. [Verdict] —Jury under some great misapprehension or unduly biased. — 
A verdict will be set aside, and a new trial granted by the law court, when it is clear 
that the jury were under some great misapprehension, or unduly biased. — Thayer v. 

Eaton, Sup. Jud. Ct. Me., 12 Atl. Rep..879. 


NON EST FACTUM, see Contracts. 
NON-JOINDER, see CIVIL PROCEDURE. 
NOTICE, see ATTORNEY AND CLIENT; 


PARTNERSHIP; 


SALES OF REALTY. 


NUISANCE — [Municipal Corporation — Ordinance — Dances — Picnics] — Or- 
dinance restraining dances and picnics. — Public picnics and public dances are 
not, in their nature, nuisances; and a village ordinance, in so far as it seeks to declare 
them to be nuisances, regardless of their character, is void. — Village of Des Plaines v. 

Poyer, Sup, Ct. IIL, 14 N. East. Rep. 677. 


DIGEST OF RECENT CASES. 


OFFICERS AND AGENTS, see CORPORATIONS. 
OFFICE AND OFFICER, see QUO WARRANTO. 
ORAL CONTRACTS, sce SALES OF PERSONALTY. 
ORDINANCE, see NUISANCE. 

ORIGINALITY, see LITERARY PROPERTY. 
PARTIES, see CIVIL PROCEDURE; QUO WARRANTO. 


PARTNERSHIP. — | Assignment — Knowledge) — Unauthorized transfer of 
partnership assets in satisfaction of individual debt.— A transfer of partner- 
ship assets by one partner, without the consent or authority of the others, in payment 
or satisfaction of his individual debt, is a fraud on the other partners, and does not 
divest the title of the partnership; and it is immaterial whether the partnership is 
existing or dissolved, and whether the creditor receiving the property had knowledge 
or not that it belonged to the partnership.— [The court, through Somerville, J., said: 
“One member of a partnership, whether existing or dissolved, cannot appropriate the 
assets of the firm by transferring them in satisfaction of his individual debt due to such 
transferee, without the authority or consent of the other members of the firm. Such 
transaction is considered a fraud on the other partners, and the title to the joint fund 
or property is not divested in favor of the separate creditor, whether he knew it to be 
partnership property or not. ‘ Inshort,’ as said by Judge Story in a leading case on this 
subject, ‘ his right depends, not upon his knowledge that it was partnership property, 
but upon the fact whether the other partners had assented to such a disposition of it or 
not.’ Rogers v. Batchelor, 12 Pet. 221; Pars. Partn. (2d ed.) *113, note; Jd. *430; Halstead 
v. Shepard, 23 Ala. 558, 572; Pierce v. Pass, 1 Port. (Ala.) 232; Burwell v. Springfield, 15 
Ala. 273; Nall vr. McIntyre, 31 Ala. 532; Dob v. Halsey, 16 Johns. 34; Gram rv. Cadwell, 5 
Cow. 489; Evernghim rv. Ensworth, 7 Wend. 326; Fancher vr. Furnace Co., 80 Ala. 481. 
The case of White r. Toles, 7 Ala. 569, which seems opposed to this view, is possibly 
distinguishable from this case on the ground that the personal services of a partner- 
ship, not its assets, were involved in the transaction, the defendant stipulating in advance 
that certain work was to be done by one of the plaintiffs, and paid for by his boarding 
with defendant. If not thus distinguishable, the decision is opposed to {many other 
decisions of this court, and is wrong in principle.”’] — Cannon v. Lindsey, Sup. Ct. Ala., 
3 So. Rep. 676. 


2. . [Set-off] —Individual debts not set-off against partnership demands. — 
In an action on a partnership demand, whether brought in the name of the partnership 
or their assignee, a debt due to the defendant from one of the partners individually is not 
available as a set-off. Watts r. Sayre, 76 Ala. 397; Clark rv. Taylor, 68 Ala. 453; Evans 
v. Sims, 37 Ala. 710; Ross v. Pearson, 21 Ala. 473.— Ibid. 


3. ——. [Negotiable Paper— Burden of Proof— Notice]— Negotiable paper exe- 
cuted by one partnerin liquidation.— P. and W. dissolved partnership, and by the 
notice of dissolution either partner was authorized to use the firm name in liquidation, 
P. afterwards took from a debtor of the firm, in settlement, a negotiable note, payable 
to“ P. and W. in liquidation,’ which he afterwards transferred to plaintiff by like 
indorsement, “ P. & W.in liquidation.” Held, that an instruction to the jury, that it 
devolved upon defendant W., who denied his liability, to show that it was not used for 
partnership purposes, otherwise they must find for plaintiff, is error, as it improperly 
throws the burden of proof on defendant. Where a negotiable note, payable to “P. & 
W. in liquidation,” was indorsed in the same style by P., without authority from W., the 
assignee is thereby charged with notice of the dissolution of the firm of P. & W., and 

W. is not bound by the indorsement.— Woodson vy. Wood, Sup. Ct. App. Va., 5 8. E. Rep. 


277. 


4.—. [Limited Partnerships] — Effect of failure to record certificate.— Rev. St. 
N. Y., in relation to limited partnerships (section 6), provide that the certificate required 
by law to be made by those forming a limited partnership shall be filed in the office of 
the county clerk, and shall be recorded by him in a book to be kept for that purpose 
open to public inspection. Defendants filed such certificate, but the county clerk failed 
to record it. Held, that defendants were not required by such statute to see that the 
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PARTNERSHIP — Continued. 
certificate was recorded, and that they were not liable as general partners by reason of 
such failure by the county clerk. Ruger, C. J., and Gray, J., dissenting. — Manhattan 
Co. v. Laimbeer, Ct. App. N. Y., 15 N. East. Rep. 712. 


PATENTS OF INVENTIONS, sce JURISDICTION, 
PAYMENT.— ‘| Bank Check! — Acceptance of check and delay in presenting.— 


On sci. fa. sur mortgage the aflidavit of defense stated substantially that after the exe- 
cution of the mortgage defendant bought part of the mortgaged land; that thereupon 
he went to the office of plaintiff, a corporation, and was informed by its secretary what 
amount was required to release his lot,and by him directed to pay same to the company’s 
solicitor; that this was done the next day by defendant's agent giving the solicitor the 
agent's bank check, defendant having previously given his agent the money for that 
purpose; that said agent had then, and for nearly two months thereafter, funds in said 
bank sufficient to pay such check; that plaintiff's solicitor held the check until defend- 
ant’s agent had drawn all his funds from said bank, and had become insolvent; and 
that defendant believed at the time that the check had been paid. Held, that the afli- 
davit showed a good defense, the laches of plaintiff's solicitor in not presenting the 
check until it had become wortlvless, making it operate as absolute payment.— Kilpat- 
rick v. Home Bldg. § Loan Assn., Sup. Ct. Penn., 12 Atl. Rep. 754. 


2.——. [Voluntary Payment — Execution — Reversal of Judgment) — Voluntary 
Ppaymenton execution not reversible on reversal of judgment.— Defendant, to 
avoid an execution sale, made a voluntary payment in satisfaction of plaintiff's claim. 
An appeal from the judgment had, however, in the mean time, been prosecuted, result- 
ing in a reversal. Held, that the payment being voluntary, defendant was not entitled 
to restitution, Gordon, C. J., dissenting.— [The court, speaking through Paxon, J., 
said: * This was a rule to show cause why a writ of restitution should not issue. Resti- 
tution is not of mere right. It is ex gratia, resting in the exercise of a sound discretion; 
and the court will not order it where the justice of the case does not call for it, nor 
where the process is set aside for a mere slip. Harger vr. Commissioners, 12 Pa, St. 251. 
It is settled law that one who voluntarily pays money with full knowledge, or means of 
knowledge, of all the facts, without any fraud having been practiced upon him, cannot 
recover it back by reason of the payment having been made in ignorance of law. Sav- 
ings Inst. rv. Lindle, 74 Pa. St. 371: Irvine v. Hanlin, 10 Serg. & R. 219; Espy v. Allison, 9 
Watts, 462; Boas r. Updegrove, 5 Pa. St. 516; During’s Appeal, 13 Pa. St. 224; Natcher v, 
Natcher, 47 Pa. St. 496; Deysher rv. Triebel, 64 Pa, St. 383. Money paid on the compro- 
mise of a litigated claim is paid on a good consideration, and, if voluntarily paid, cannot 
be recovered back. Natcher v. Natcher, supra; Colwell v. Peden, 3 Watts, 327; Lackey 
ve. Mercer Co., 9 Pa. St. 318. It was said by Chief Justice Gibson, in the case last cited: 
*A single fact in the cause tufns the scale against the plaintiff,— the payment was vol- 
untary.’ So we say in the case in hand: the payment was voluntary. The money was 
paid by Mrs. Gould’s attorney to the-attorney of the plaintiff in the writ. It is true 
there was an execution out, and a levy upon the real estate. A sale upon this execu- 
tion, however, would not have passed thertitle. It had issued upon a judgment which 
this court, per Gordon, J., has declared void.’’] — Gould vy. McFall, Sup. Ct. Penn., 12 
Atl. Rep. 336. 


PAYMENT OF SHARES, see CORPORATIONS. § 


PERJURY.— (Information| — General averment of falsity of testimony.— In an 
information for perjury, it is sufficient to charge generally that the false testimony was 
in respect to a matter material in the action in which it is given, Ditcher v. State, 39 
Oh, St. 130. See also State v. McCone (Vt.), 7 Atl. Rep. 406, and note; People v. Green- 
well (Utah), 13 Pac. Rep. 89, and note; State v. Jenkins (8. C.), 1 8. E. Rep. 437; David- 
son v. State (Tex.), 3 8S. W. Rep. 662; Partain v. State (Tex.), 2 8. W. Rep. 854, and note; 
Covey v. State (Tex.), 5 S. W. Rep. 283; Anderson v. State (Tex.), 7 8. W. Rep. 44.— 

Gaudy v. State, Sup. Ct. Neb., 36 N. W. Rep. 817. 


PERSON, see CONSTITUTIONAL LAW. 


PERSONAL INJURIES, see NEGLIGENCE. 


DIGEST OF RECENT CASES. 


PICNICS, see NUISANCE. 
PIPE LINES, see EMINENT DOMAIN. 
PLEADING, see CIVIL PROCEDURE. 
PLEDGE, see CORPORATIONS ; HUSBAND AND WIFE. 
POLICE DEPARTMENT, see MUNICIPAL CORPORATIONS. 
POLICE POWER, sce CONSTITUTIONAL Law. 

POSSESSION, see SALES OF REALTY. 

POWERS, see CorPORATIONS, 

POLYGAMY, see EVIDENCE. 

PRESUMPTION, see HUSBAND AND WIFE; SALES OF REALTY. 
PRIVATE INTERNATIONAL LAW, see INTERNATIONAL Law. 
PRIVILEGES AND IMMUNITIES, see ConstTiITuTIONAL Law. 
PROFESSIONAL MISCONDUCT, see ATTORNEYS AND CLIENT. 
PUBLICATION, see LITERARY PROPERTY. 

PUBLIC POLICY, see SALES OF REALTY. 


QUO WARRANTO. — [Office and Officer — Parties} — Private person cannot 
maintain unless on superior title.— A plea to an information in the nature of quo 
warranto, by a private relator, to attack defendant's title as superintendent of the poor 
that relator was a supervisor, and thereby disqualified from holding the office, is good 

on demurrer, the right of a private person to institute such proceeding depending upon 

his own superior claim, and his eligibility being a material issue. — Vrooman v. Michie, 

Sup. Ct. Mich., 36 N. W. Rep. 749. 


RAILWAY COMPANIES. — [Domestic Animals — Negligence — Fences) — Not 
bound to fence at stations and sidings.— Railroad companies are not required to 
fence their tracks at stations and sidings where freight or passengers are received, nor 
across highways, nor at other points where public convenience will not permit it, and 
are not liable for killing animals which may wander upon their tracks at such places, 
without negligence on the part of such companies. — [Note by the learned editor of the 
N. East. Rep.: “Railroad companies are not required to fence their depot grounds or 
their tracks at stations and sidings, McGrath rv. Railroad Co. (Mich.), 24 N. W. Rep. 854; 
Bremmer v. Railroad Co. (Wis.), 20 N. W. Rep. 687; Smith v. Railway Co. (Iowa), 15 N. 
W. Rep. 308; Railway Co. v. Campbell (Mich.), 11 N. W. Rep. 152; Prickett v. Railroad 
Co. (Kan.), 7 Pac. Rep. 611, and 9 Pac. Rep. 464; Railway Co. v. Dunham (Tex.), 4 5. W# 
Rep. 472; and they are not liable for death of animals straying on their tracks there, 
Railway Co. v. Quick (Ind.), 9 N. E. Rep. 788; Railway Co. v. Sawyer (Ind.), 10 N. E. Rep. 
105. But they should fence within 140 feet of their sidings, though within town, Payton 
v. Railroad Co. (Iowa), 30 N. W. Rep. 877; though not a block in a small town where 
cord-wood is hauled by farmers for shipment, and stored by the railroad, and where 
there is an elevator for the receipt and shipment of grain, Hooper v. Railway Co. (Minn.,), 
33 N. W. Rep. 314.”"] — Beckdolt v. Grand Rapids, etc., R. Co., Sup. Ct. Ind., 15 N. East. 

Rep. 686. 


2.——. [Insolvency — Receivers — Chancery Court} — Power of chancery court to 
operate an incolvent railroad for benefit of public— The powers of the court of 
chancery and the receiver, appointed by it, over insolvent railroads, are those expressly 
conferred by legislation, and those necessary to the exercise of the powers expressly 
conferred. Power to turn into money the property of such a railroad for distribution 
among its creditors being expressly given, power to manage and preserve such property 
so as to realize the utmost for those concerned will be implied; and for that end an 

insolvent railroad may be operated under the control of the court of chancery, if neces- 

sary to maintain its traffic and connections, or otherwise keep it in condition to be dis- 

posed of advantageously. The express power given by the act of February HU, 1874 
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RAILWAY COMPANIES — Continued. 
(Revision, 19), to operate an insolvent railroad for the use of the public is not conferred 
on the receiver as an independent person, but as an officer of the court. The legislative 
intent is to extend the power to operate the railroad previously possessed, and to require 


its exercise for the benefit of the public. — Vanderbilt v. Little, Ct. Err. & App. N. J., 12 
Atl. Rep. 189. 


3.—. —. (Contracts) —Contracts made by chancellor or public receiver. — 
When an insolvent railroad is operated under these powers, the court may control its 
operation, and the chancellor may personally direct or make contracts for that purpose, 


or he may confer a discretionary authority to make such contracts upon the receiver. — 
Ibid, 


4. —. . Nature of contracts made by receiver and remedies thereon. — Con- 
tracts made by a receiver by virtue of such discretionary authority are, in some respects, 
sui generis. They bind the receiver, not personally, but as the representative of the 
trust, and are to be enforced, or redress for their breach is to be accorded out of the 
fund; but he who contracts with the receiver does so with the knowledge that, for any 
injury received thereby, he can only get redress by obtaining the permission of the court, 
whose officer the receiver is, to sue at law, or to proceed against him in the court of 


chancery, and in either case by satisfying that court that the claim is well founded. — 
Ibid. 


5. ——. —. When and how far such remedies enforced. — Upon an application for 
redress upon such contracts, the determination of the court is to proceed on equitable 
principles adapted to the administration of an insolvent estate of this character. If, on 
examination, the contract appears to be improvident or detrimental to the trust, it 
should not be enforced, nor should damages for its non-performance be awarded. But 
if the contractor made the contract in ignorance of its improvidence, and has in good 
faith prepared to perform it, and if by its non-performance he suffer actual loss without 
his fault, then the fund, the representative of which has misled him, ought to reimburse 
his actual loss. — Zbid. 


6.——. [Negligence — Lessor and Lessee — Master and Servant! — When lessor 
company liable for injury to employee of lessee company for defective con- 
struction.—A railroad corporation, over a section of whose track another company, 
by virtue of a contract, runs its trains, is liable in tort to the latter’s brakeman, who, 
while in the due performance of his duty on his employer's train, receives a personal 
injury solely by reason of the negligent construction of the former's station house.— 
Nugent v. Boston, C. § M. R. Corp., Sup. Jud. Ct. Me., 12 Atl. Rep. 797. 


7. ——. —. [Covenant to Repair) — Grounds for such liability.— When a railroad 
corporation leases its road and appurtenances by virtue of a legislative enactment 
containing no exemption from liability, the lessor is liable to one lawfully there fora 
personal injury which resulted solely from the original defective construction of its 
station house, though the lessee had long been in full possession and control under the 
lease, and had covenanted therein to maintain, preserve and keep the station houses in 
as good order and repair as the same were in at the date of the lease.— Ibid. 


8. ——. [Locomotive Engineer — Constitutional Law) — Validity of State statute 
providing for examination of locomotive engineers for color blindness, etc.— 
The act approved February 28, 1887, for the protection of the traveling public against 
accidents resulting from color blindness or other defective vision on the part of railroad 
engineers (Sess. Acts Ala. 1886-87, p. 87) is constitutional, and if the provision which 
declares that the examinations shall be at the expense of the railroad corporations, or 
the provision which authorizes the State board of health to make alterations or additions 
in or to the rules and requirements prescribed by the statute, one or both, be unconsti- 
tutional, for any reason, this would not destroy the entire statute, nor defeat a criminal 
prosecution under it.— Nashville, etc., R. Co. v. State, Sup. Ct. Ala., 3 80. Rep. 702. 


9—. —. Regulation of interstate commerce.— Although the general assembly 
of Alabama cannot regulate or prescribe the conditions of contracts made in another 
State, it may regulate the employment of persons here under contracts made elsewhere ; 
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RAILWAY COMPANIES — Continued. 
and this is the extent of said statute approved February 28, 1887, in reference to the 
employment of railroad engineers who have not been examined as required.— Ibid. 


—. See CARRIERS OF PASSENGERS; CORPORATIONS; EMINENT DOMAIN; EVIDENCE; 
HUSBAND AND WIFE. 


RAILWAY CROSSINGS, see CARRIERS OF PASSENGERS ; NEGLIGENCE. 


RAPE. — |Evidence — Res Geste — Impeachment) — Subsequent complaints of 
prosecutrix.— In a prosecution for rape, where complaints made by the prosecutrix 
after the injury, although not a part of the res geste, have been elicited in part by the 
defendant on cross-examination, or in part by the effort of the defendant to impeach 
the prosecutrix by discrediting her story, it is permissible for the State to introduce the 
full particulars and details of the complaints made either by the testimony of the 
prosecutrix or the party to whom they were made.— Barnett y. State, Sup. Ct. Ala., 3 So. 
Rep. 612. 

REASONABLE DOUBT, sce CRIMINAL PROCEDURE. 

REASONABLENESS, see TELEGRAPH COMPANIES. 

RECEIPT, see RELEASE. 

RECEIVERS, see RAILWAY COMPANIES; SALES OF PERSONALTY. 

RECORD, see EsTorre.. 


RELEASE.— [Receipt — Mistake} — Conclusiveness of receipt givenas a release 
and impeachment for mistake.—In an action for damages for land and a house, 
taken for a town way, defendant city offered in bar plaintiff's receipt in full to the road 
commissioners. It was shown that he signed the receipt for the land alone, and one of 
the commissioners at the time said: “ that would be all right; that as soon thereafter 
as he learned the commissioners did not so consider it, he repudiated the settlement by 
leaving a notice to that effect, with the money, in the hands of the town treasurer. 
Held, plaintiff had a right to repudiate the transaction, and that an instruction to the 
jury, that it was not necessary there should have been any intent to defraud, but that it 
Was necessary to show some conduct calculated to mislead him, was sufficiently favor- 
able todefendant.— 0’ Donnell vy. Town of Clinton, Sup. Jud. Ct. Mass.,15 N. East. Rep. 747. 

RELEVANCY, see EVIDENCE; HOMICIDE; NEGLIGENCE. 

REMEDY AT LAW, see CORPORATIONS. 

REPLEVIN, see CIVIL PROCEDURE. 

RES GEST Z, see RAPE. 

RESISTING OFFICER.— Reasonable resistance to an officer attempting to levy 
upon exempt property.— A debtor resisted a sheriff attempting to levy a writ of 
attachment against him, upon exempt property. He was informed against, under How. 
St. Mich., sec. 9257, which provides that any person resisting a sheriff attempting to 
execute any process shall be punished, ete. Held, that the debtor was not compelled 


to submit to a levy upon exempt property without a reasonable resistance.— People vy. 
Clements, Sup. Ct. Mich., 36 N. W. Rep. 792. 


RESPONDEAT SUPERIOR, see MASTER AND SERVANT. 
REVERSAL OF JUDGMENT, see PAYMENT. 
REVOCATION, see WILLS. 

SALES OF LAND, see INJUNCTION. 


SALES OF PERSONALTY.— [Damages— Shares and Stock) — Measure of 
damages for failure to deliver shares of corporate stock sold. — The measure of 
damages for the non-delivery of corporate stock, according to contract, upon a certain 
date, is prima facie the par value of such stock, and the burden of proving the actual 
market value is upon the party seeking to reduce the damages. — Appeal of Harris, Sup. 
Ct. Penn., 12 Atl. Rep. 748. 
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SALES OF PERSONALTY — Continued. 


2.——. [Statute of Frauds — Oral Contracts — Receiver] Application of statute 
of frauds in case of oral purchase by a receiver. — When contracts for the pur- 
chase of goods, etc., have been orally made by a receiver, deliveries to his agents 
empowered to examine and certify whether such goods should be accepted, and the 
receipt and acceptance thereof upon such examination and certificate and payment 
therefor, will satisfy the provision of section 6 of the statute of frauds, and the contract 
will bind the fund if otherwise enforceable. — Vanderbilt vy. Little, Ct. Err. & App. N. J., 
12 Atl. Rep. 189. 


3. -—. 


{Vendor and Vendee — Acceptance — Warranty — Counter-claim] — Effect 
of vendor using the property after knowledge of its defects. — Where the 
vendee, with full knowledge of its defects, keeps and uses machinery for nearly three 
months, without the consent of the vendor that it should be so used on trial, there is an 
acceptance of the machinery; and in an action by the vendee to recover for a breach of 
the contract to furnish the machinery, the vendor may recover, as a counter-claim, the 
agreed purchase price. — Brown vy. Foster, Ct. App. N. Y.,15 N. East. Rep. 608. 


4.——. [Warranty — Consideration — Bill of Sale] — Subsequent insertion of 
warranty in bill of sale. — A warranty of the soundness of a horse, written into the 
bill of sale by the seller several days after the horse had been sold, paid for, and deliv- 
ered, according to the oral statements of the seller at the time of the sale, is binding 


upon the seller without any new consideration. — Spalding vy. Conant, Sup. Jud. Ct. Mass., 
15 N, East. Rep. 638. 


—. See STATUTE OF FRAUDS. 


SALES OF REALTY.—([Mortgage] — When vendee not liable to vendor for 
mortgage debt.— Where vendees buy a piece of mortgaged property for a certain 
sum, but with no understanding or agreement that they are to pay the mortgage as a 
part of the consideration, they are not liable to their vendor, the mortgager, who has 
been compelled to pay the mortgage debt.— Middaugh y. Bachelder, U. 8. Cir. Ct. D. 
Mass., 33 Fed. Rep. 706. 


2.—. 


Vendor and vendee. — [Bona Fide Purchaser — Notice] — Rights of pur- 
chaser with notice from owner without notice.—A bona fide purchaser of 
land for valuable consideration, not having notice of a prior deed which is unrecorded 


may convey to one who has notice thereof as gooda title as he himself holds.— Roll 
v. Rea, Sup. Ct. N. J., 12 Atl. Rep. 905. 


3. —. —. [Evidence—Presumption]— Presumption of bona fides and want 
of notice. — One claiming title to land by a deed to him, purporting to be made for a 
valuable consideration, is presumed to be a bona fide purchaser for value, without notice 
of prior unrecorded deeds, till the contrary is shown. — J bid. 

4. —. 


[Possession] — Extent of notice by possession. — Notice by possession 


of lands never extends beyond the rights of the occupant, and of those under whom he 
claims to hold. — Ibid. 


5. —. —. 


Who chargeable with notice. — One claiming title to lands is chargeable 
with notice of every matter affecting the estate which appears on the face of any deed 
forming an essential link in the chain of instruments through which he derives his title, 
and also with notice of whatever matters he would have learned by any inquiry which 
the recitals in those instruments made it his duty to pursue. — J bid. 


Reliance on public records. — Parties dealing in real estate may always 

lawfully assume that the title is completely disclosed upon the records, unless there is 
some circumstance of which they are bound to take notice, which should apprise a 
reasonable man, not merely that the records may be defective, but that they actually 
are so in the particular case in hand. — Zbid. 

7. ——. [Vendor and Purchaser — Covenant Running With Land — Public Policy) 

— Validity of covenant against using land for mercantile purposes.—<An ex- 

press covenant and reservation in a conveyance of land,—part of a larger tract owned 

in fee by the vendor,— that no trading or mercantile business shall be carried on on the 
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SALES OF REALTY — Continued. 
premises, is not contrary to public policy, nor otherwise illegal; and it may be enforced 
by the vendor or his assigns of the dominant estate, against a sub-purchaser of the 
servient estate with notice.— Morris v. Tuscaloosa Mfg. Co., Sup. Ct. Ala., 3 So. Rep. 689, 


SCIENTER, sce ANIMALS. 


SEA-SHORE. — Definition of.— All that tract of land, over which the greatest water- 
flood extends itself, is the sea-shore.— Morgan v. Negodich, Sup. Ct. La., 3 80. Rep. 636- 


SELF-DEFENSE, see HomIcIDE. 
SET-OFF, see CORPORATIONS; PARTNERSHIP. 


SHARES AND STOCK, see CORPORATIONS; RAILWAY COMPANIES; SALES OF PER- 
SONALTY. 
SHIPPING, see MARITIME Law. 


SIDEWALKS, see MECHANICS’ LIENS; MUNICIPAL CORPORATIONS ; NEGLIGENCE, 
SLEEPING CAR COMPANIES, see CONSTITUTIONAL LAW; MASTER AND SERVANT. 
SOLICITORS, see CORPORATIONS. 


STATUTE OF FRAUDS.— |Memorandum — Sales of Personalty) — Memorandum 
identifying neither vendor nor vendee.— A memorandum of a sale of goods, from 
which it does not appear which party was vendor and which was vendee, is not sufficient 
to satisfy Code Miss., sec. 1295, which requires that some note or memorandum of the 
bargain shall be signed by the party to be charged.— Frank vy. Eltringham, Sup. Ct. Miss., 
3 So. Rep. 655. 


STATUTE OF FRAUDS, see SALES OF PERSONALTY. 


STATUTE OF LIMITATIONS. — (Book Accounts — Evidence] — Creditor’s books 
of account not admissible to show credits and take case out of statute.— Books 
of account of a merchant are not evidence in his own favor with respect to payments 
credited in them to his customer. — Oberg v. Breen, Ct. Err. & App. N. J., 12 Atl. Rep. 203. 


[Foreign Corporations—Interstate Law] — Effect of statute in the case 
of attachment against foreign creditors. — The Connecticut statute of limitations 
does not bar suit against a foreign corporation that has never resided in the State, 
although the debt is more than six years old, and during all that time the corporation 
had property in the State subject to execution; the statute not beginning to run until 
the creditor has opportunity to obtain personal service upon the defendant. It is no 
defense to an action in Connecticut that the claim is barred by the statute of limita- 
tions of Rhode Island, where the cause of action arose, and where all the parties reside ; 
statutes of limitations being local, and affecting only the remedy.— Waterman v. 
Sprague Manufacturing Co., Sup. Ct. Err. Conn., 12 Atl. Rep. 240. 


3. —. [Husband and Wife) — Action barred as to wife but not as to husband. — 
In an action against husband and wife, upon their joint promissory notes, each defend- 
ant pleaded separatelyjthe statute of limitations. The evidence sustained this defense 
as to the wife, but not as to the husband, and the court directed the jury to find a ver- 
dict for both defendants. Held error, this kind of case being an exception to the rule 
that in actions er contractu against several joint debtors, the recovery must be against 
all or none. — Wilmer v. Gaither, Ct. App. Md., 12 Atl. Rep, 253. 


STEAMBOAT, see CARRIERS OF PASSENGERS. 
STREETS, see MUNICIPAL CORPORATIONS. 
SUBSCRIPTION, see CORPORATIONS. 
SUFFICIENCY, see EVIDENCE. 

SUPREME COURT OF JU. S., see JURISDICTION. 
SURETIES, see MARSHALING ASSETS. 
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TAXATION. — Of goodsin transit. — Goods sent from one State to another are not 
lawful objects of taxation while they are in transit between the place of origin and that 
of destination. — Pittsburg, etc. Coal Co. vy. Bates, Sheriff, Sup. Ct. La., 3 So. Rep. 642. 
——. See CONSTITUTIONAL LAW; INJUNCTION, 


TELEGRAPH COMPANIES. — (Contracts — Reasonableness — Limitation) — 
Reasonableness of thirty days’ limitation of time for presentation of dam- 
ages.— A telegraph company, on the blank on which messages are sent, had a provision 
that it would not be liable for damages for errors or delays, unless the claim for the 
same was presented within thirty days after the message was sent. Held, that the 
provision was unreasonable and void.— Johnston v. Western Union Tel. Co., U. 8. Cir. Ct. 
S. D. Ga., 33 Fed. Rep. 362. 

TENDER, see INJUNCTION. 

TESTAMENTARY PAPER, see DEED. 

THREATS, see HOMICIDE. 

TORTS, see MASTER AND SERVANT. 

TRANSFERS, see CORPORATIONS. 

TRESPASSERS, see NEGLIGENCE. 

TRIALS.— [Demurrer to Evidence — Discretion | — Discretionary to receive evi- 
dence after demurrer to evidence filed.— Where a plaintiff introduces her evidence 
and rests her case, and the defendant demurs to the evidence, and, while making an 
argument upon the demurrer, the court, over the defendant's objection, grants leave to 
the plaintiff to open her case, and to introduce further testimony, held, not error; that 
it is all within the sound judicial discretion of the trial court. Cook v. University, 4 
Kan. 548; Railroad Co. vr. Dryden, 17 Kan. 279; Railroad Co. v. Reecher, 24 Kan. 228; Ma- 
son v. Ryus, 26 Kan. 467.— Oberlander vy. Confrey, Sup. Ct. Kan., 17 Pac. Rep. 88. 

——. See CRIMINAL PROCEDURE. 


TRUSTS AND TRUSTEES.—|Husband and Wife — Wife's Separate Estate] — 
When trustee may not borrow and mortgage to reinvest.— A post-nuptial deed 
of settlement conveying to a trustee lands for the use of a wife, with power to sell and 
reinvest, does not authorize said trustee to execute a trust deed to secure bonds given 
by him for the purchase price of property purchased by him for the benefit of his cestui 
que trust.— Green v. Clairborne, Sup. Ct. App. Va., 5 8. E. Rep. 376. 

UNCOMMUNICATED THREATS, see HOMICIDE. 

VENDOR AND VENDEE, see INJUNCTION; SALES OF PERSONALTY ; SALES OF REALTY. 

VENDOR'S LIEN, see MARSHALING ASSETS. 

VERDICT, see NEw TRIAL. 

VESTED RIGHTS, see EXEMPTION. 

VICIOUS DOGS, see ANIMALS. 

VOLUNTARY PAYMENT, see PAYMENT. 

WAGES, see EXEMPTION. 

WAIVER, see INSURANCE. 

WARRANTY, see SALES OF PERSONALTY. 

WATER SUPPLY COMPANIES, see LIENS. 

WEARING APPAREL, see HUSBAND AND WIFE. 

WIFE'S SEPARATE ESTATE, see HUSBAND AND WIFE; TRUSTS AND TRUSTEES. 

WILL. — [Interpretation — Heirs — Adoption] —‘‘ Nearest and lawful heirs.’? — 
A testator gave his wife a life-estate in all his property, remainder in fee, one-half to 
his adopted daughter, and the other half “ to the nearest and lawful heirs of mine and 
that of my wife, share and sharealike.” Atthe time of the execution of the will and the 
death of the testator, he and his wife each had brothers and sisters living. The wife 
afterwards married and adopted a son of this last husband by a former wife, as her 
heir. Held, that such adopted heir was entitled to no interest under the will, but that 
the brothers and sisters of the testator’s wife, or their representatives, are “ the nearest 


and lawful heirs’ within the meaning of the testator. — Reinders vy. Koppelman, Sup. Ct. 
Mo.,78. W. Rep. 288. 


